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; 
2 Dis, Proposals foF a compromise or coriversations about it; are’ not generally 
admissible in evidence ; but if any fact or distinct liability is admitted, ¢ 


Pam or aga " dence of it may be, given, allowing the party the benefit of all the 
= BANK OF sations or propositions which took place. 
ane 


vatiiies = ini The plaintiffs sue as the freighctrs of the Barque Jane, be- 
= longing to the defendant, to recover a large sum which they 
owner, allege they have laid out and expended on said vessel,.after 
shipping on board of her 1100 bales of cotton, in consequence’ 
of her unseaworthiness atthe time of shipment. They furtl 
show-that the defendant had chartered said vessel on the 4th D 
cember, 1837, to one N. S. Smith, to proceed on a voyage fror 
the port of New-Orleans.or Natchez, to Liverpool, or a port in 
France, and back again; and that he guarantied to make her 
sea-worthy and ready forsea. That Smith took command and 
brought said vessel to Natchez, where they freighted her wit 
cotton, and that on going to sea, she proved wholly unse 
worthy ; so much so that she was compelled to. put back, di 
charge her cargo and undergo extensive repairs at their cost 
and on refitting, proceeded on the voyage under a new captai a 
They allege that the defendant and vessel are liable forall t 
repairs and expenses in the refitting and reshipment, on hi 
guaranty. That they are subrogated to the rights of N. § 
Smith under his charter- party by operation of law and 
agreement therein so as to make the guaranty of said defen- 
dant enure to their benefit. They pray judgment for $12,4 
- 65, with a privilege on the vessel for the sum of $6,917 39. 
The defendant pleaded first the general issue, and setup” 
special matters in defence. He also reconvened in the sum’ is 
$1,567 44, for balance due on the charter party. ~ adie : 
The pleadings, issues, facts and evidence of the whole case 
are so fully set forth in the written opinion of this court, 
they need not be recapitulated. a 
The cause was submitted toa jury, on the pleadings and 
evidence adduced, under a charge from’the judge. The jar j . 
were instructed that thete was an implied contract that every 
vessel employed or chartered to carry freight, was sea-wor 


/ 
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_ gdif she was not, that the owner is liable for any damage Ex 

pppaprns consequence thereof, &c. Sibel 

. 2 The main inquiry was, then, as to the sea-worthiness of the 2 BANK oF” 
"vessel? The plaintiffs proved they had made extensive ree “—e™" ij t 
‘pairs, in consequence of which the vessel was better and of »4RO™™ sara, 


- jmore value than at first. BYRNE, 
OWNER. 


* When the cause was about to go to the jury, the plaintift apes 
~“Gismissed so much of their action as claims for averages and 
‘eontinue it only for the amount of repairs, the ship’s contribu- 

‘tion to general average and insurance on the vessel, amounting 

‘tw $6,917 39. There was a verdict and’ judgment im favor of 

the plaintiffs for $5,349. The defendant appealed. 


© Lockett & Micou, for the plaintiffs. 


Grymes, for the defendant. 
- Garland, J. delivered the opinion of the coun. 


___ The plaintiffs allege that the Barque Jane was, in December, 
1837, chartered by her owner, Byrne, to N. S. Smith, for a 
voyage from Natchez or New-Orleans to Liverpool, or a port 
in France, and back again. That the Barque was warranted 
to be made sea-worthy, to stand A. 3 at the insurance offices, 
and in the charter party it is agreed, the price shall be four 
thousand four hundred dollars, $2,832 56, paid inWash, and 
the remainder at the expiration of the voyage. Smith was to 
«pay all the port charges, the victualling and manning of the 
ship, and all and every expense attendant upon the voyage, 
whichi shall not amount to a case of average. He received 
the vessel in New-Orleans, went to Natchez, where he took on 
freight for plaintiffs upwards of eleven hundred bales of cotton, 
and the vessel departed on her voyage to Liverpool. It is al- 
»leged that soon after leaving the mouth of the Mississippi, 
without any disaster, accident or recent apparent eause, the 
Wessel sprung a-leak and was compelled to return to New-Or- 
Jeans for repairs and prevent a total loss, where a suzvey was 
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nae had by the port wardens and other legal officers, when the eu 
_--. “argo was ordered to be discharged, the vessel pronounced 7 
somcourURat unseaworthy, but capable of being repaired, so as to complete. _ 
scsnnerrs the voyage. That Smith being unable to repair the vessel,« 
oun saxz, Placed her under the control of the plaintiffs on condition; that iy 
‘=. they should loan and advance to the said captain and charterer) o 
owNzR.. the sums necessary for said voyage, that in pursuance ofthis: 
agreement, the plaintiffs lent and advanced said Smith: money'( : 
to pay the wages of the captain and crew, for supplies, laboty 
repairs, armament and equipment of the vessel, aren 
insurance, damage done to freighters, and such other expenses 
and repairs as the.owners were liable to pay in the nature ofia © 
partial average. It is further alleged, that in pursuance of this” j 
agreement, the plaintiffs appointed another captain to coms? 
mand the vessel, fitted her out and sent her to her port of des) | 
tination, thereby enabling her to earn her freight. They further . 
say the vessel remained pledged during the continuance of the’ Ee 
voyage, and that their advances amount to $6,917 37. It is 4 
also alleged that when the vessel first went to sea she was not” 
sea-worthy, wherefore the plaintiffs say, Byrne has violated” . 
his warranty and thereby became personally liable for the” ome 
amount claimed, There is also an allegation of being subro-” 7 
gated to the rights of Smith by operation of law and the agree*! 4 
ment aforesaid, so far as to make the warranty of the defendant 
enure to the plaintiffs’ benefit. The Barque was sequestered |= 
and a judgment prayed for, condemning her to be sold. | 
The defendant denied plaintiffs’ right to sue, and craved 
oyer of their charter. After a general denial he specially an- 
swered : 3 ’ 
1. That supposing the plaintiffs’ statements to be true, y | 
he is in no manner bound to them as he has never contracted 
with them. | i 


2. The plaintiffs have no lien on the Barque. 


3. They have no right of action as the’ money said to have - 
been advanced was not on his (defendant’s) account, or at his/; 
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request, but for the sole use and benefit of the plaintiffs ‘or ae 
some’other person with whom they had contracted. 
4 That at the time of the alleged advances, the Barque was “omrevureRAL 
not inthe possession of defendant, but in possession of Smith, storie 
the’charterer, who was for the voyage the owner and Far BAWQUE VINE, 
|, thereof, and is/alone responsible. he 
«6i'That the money alleged to have been advanced, was dis- OWNER. 
pursed not for his use but against his express consent, he being 
atallitimes ready and willing to comply with his charter party, 
‘according to law and mercantile usage. 
« The»defendant further pleads in re-convention the sum of 
$1,567 44, the balance due on the charte¥” patty? 
The evidence shows the Barque left Natchez and reached 
New-Orleans in February, 1838, which port she left on the 
49th of the same month, when, as Smith the master, and the 
mate, say in their protest, made on oath, “that at the time of 
sailing, the said Barque was tight and staunch, well manned 
and provided.”” They proceed to say they were towed to the 
mouth of the river; the next day in endeavoring to get out, the 
steamer ran aground in the South-West Pass, and the ship 
ran foul of her, ‘‘which carried away the shank of the anchor, 
‘drove the flukes through the sheathing and the stock into the 
‘bows about a foot,” the vessel also grounded, but soon got 
‘off. She was taken to the pilots’ establishment, a surveywas 
had; the damages repaired, and she again put to sea, the 
"pumps having been frequently used, and the vessel making no 
Wusual quantity of water. They left the Mississippi the se- 
cond time, on the 27th of February, when there was no leak; 
“in going out she again grounded on the bar, and was taken off 
byasteamer. On the night of the Ist of March, the weather 
‘becoming quite severe and the sea rough, the Barque com- 
menced leaking. The gale increased during the night, and 
the vessel leaked so much, as to compel the master to put 
back, the crew refusing to do duty, unless he did so. The 
vessél-returned to the passes, discharged a part of the cargo to 
lighten Her over the bar, and was towed to the city, where she 
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ee Drs. was examined, and pronounced by most of the witnesses 
—__._—.__ — sea-worthy, although there is one who says: he suppa , 
ga <a a vessel sea-worthy in the month of December, 1937, andy 
muversexrer 0; at the time of sailing. On the 15th of March, tech 
panqur ganz, terer and master made a note of protest before a notary, com 
“maxes, menced discharging the-cargo, and afew days, after: wroteg 
OwneR. —_ letter to Messrs. J, H. Leverich & Co., informing them o 
having returned from sea in distress, his having seen the, 
of the consignees in Liverpool, that it was necessary 
charge the cargo to have a survey, and he concludes bye 
ing he has the congent of that agent to appoint Leverich 4 
agent for hi all concerned. < 
. There is no pridenon to show that on the return of the 
to New-Orleans where the defendant resides, he was info 
of it, nor was he called upon to attend the survey or epainde 
vessel. . Smith in his: protest, says, whilst at the South-Wet 
Pass, he received two messages from the defendant, onegl 
which was to act as he thought proper, and the other statig 
che had nothing to do with the Barque, but requesting the am 
ter to proceed ashe thought best. Whether the masters 
sent him any message does not appear. Not a single wits 
speaks of any demand being made on the defendant to rep 
-the vessel, although he jis a ship-builder, and has an extens 
establishment for the purpose of building and repairing ¥% 
sels, nor was he called.on to furnish another vessel to.take! 
cargo from the Jane. 4 
Mr. Leverich testifies, that after the Barque returned i 
tress, Smith insisted upon taking a part of the cargo tog 
for the repairs, he would not give up the cotton, and i " 
only allowed to go under the control of witness upon condi 
of his paying for all the repairs of the vessel, the defe’ d 
having the privilege of appointing another captain in cased 
insurance offices should refuse to take risks upon the camg@ 
account of the captain, which it appears they did, and af r 
aptain was appointed, the vessel and cargo consigned ito” 
ness’s friends in Liverpool, and to his own house ¢ 4 
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homeward voyage. The new consignees-in Liverpool re- Easreum Drs, 
ceived the freight on the outward cargo and the witness on that = —_— 


jaward. It further appears from the testimony of this witness, 


that i” Consequence of an increase in the rate of freight from —_ 
the time’ the Barque sailed from Natchez to the time of her saneuanns 


return in distress, it would have cost the plaintiffs five or six 
thousand dollars more to have shipped their cotton by another 
vessel. ; 
wItfarther appears, that Smith continued to superintend the 
repaits of the vessel up to the time of her final departute, as 
nearly all the accounts paid by Leverich roved by him, 
) was in the same city with the defend ore than three 
, and never said. word to him about repairing the 
vessel or paying the expenses, nor do the plaintiffs appear to 
have called on him until long after the vessel had sailed, and 
finally, it appears, that about two months and a half after the 
vessel had returned, had been condemhed as unseaworthy, 
was supposed to have been so for months previous, and was 
then undergoing repairs. Smith, the charterer and master, and 
_ his mate, by a notarial protest on oath, say, the excessive 
violence of the elements as before recited, was the cause of all 
‘the loss and damage sustained by the Barque, and this protest 
isioffered in evidence by the plaintiffs themselves, and they, 
by repeatedly endeavoring to effect an insurance on the cargo, 
seemed willing to guaranty the sea-woythiness of the vessel, 
and did at last warrant it, by obtaining an insurance and 
teceiving indemnity for the loss sustained by the leaking of the 
Barqu. 
WP he a. base their hopes of recovery on several 
inde: The vessel was unseaworthy when the cargo was 
taken on board, and she first sailed; that Byrne had war- 
Tanted her to be sea-worthy, and that she should stand A. 3, at 
the insurance offices. The counsel have read us various‘aa- 
Mhorities to prove it is an’ indispensable obligation of every 
‘owner when he offers a vessel for freight or charter to furnish 


BYRNE, 
OWNER. 
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Eastens:Dis. one that isstaunch and tight. This is no doubt true, and § 


_ janes *" to. whom the Jane was chartered; in his protest made in J 


AGRICULTURAL 1838, uses the words of the law in which he is sustained 
BANK OF 


—— the mate. This declaration was made after both of them 
paneus ‘zane, 8 full opportunity of examining the vessel. 


BYRNE, We are unable to see the grounds of the plaintiffs’ clai 


OWNED: the benefit of the warranty made in favor of Smith. That 


The freight- suppose, is as much personal to him as any other contract, 
ers of a vessel 


under charter a8 there is no privity between the plaintiffs and the defen at 


party have °° and they’have ‘no assignment of his (Smith’s,) rights, we 


owner jor cam, not think they can recover on that ground. Smith engage¢ 
ages alleged to 

have — oe- furnish plaintiffs a good ship, and he is the person responsih 
casione 

accidents, ” uc, fora failure to do so. When they call on him for damages 


There \ we age. breach of his contract, it is possible he may have a right toe 


rivi Makireen 
as Yeelauecrs the defendant to defend him, but until then, the plaintiffs h 


who contract no right to assume Smith’s rights and use them for their be 
with the char- 
terer, and the nefit. 
owner. 


The letter to Leverich & Co. from Smith, is no assignm 


of those rights, but only constitutes that firm the agents 
himself and all concerned, without mentioning the names@ 


interests of the plaintiffs or the defendant, and when he 
finally compelled to give up the command of the vessel, 


does not seem to have abandoned his right to receive tt 
freight on the outward and inward ‘cargoes, or any other ; 


which he was entitled. 


They next say, they are subroyated to the rights of Smith 
It is not pretended there is a conventional subrogation ; it mult 


therefore be legal, if there be any. 


We have examined the provisions of our law that reg a | 
legal subrogations and cannot find any that will cover th® 


case. The plaintiffs do not come within any of the cls 
of the art. 2157 of the Code, or any adjudged case; aid 


counsel thas not referred us to any principle in the marit nm : 
law, which supports his position. If the counsel means thi 
_ his clients are ,subrogated to the claims of the ship-carpentér 
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site necessary repairs and purchase supplies, and for that gation. 
: 0 


3 Sila ara RA te PRE ins bcelib Sep. eh 


OF THE STATE OF LOUISIANA, 9 


and other workmen and the vendors of supplies and materials, Exsrsmx _Dis. 


we think he is equally unfortunate. Those persons very.pro- Pe 
bably had privileges for their labor, supplies and materials, bu nancy 
when the agents of the plaintiffs paid them, they took no con- satemieiie 
yentional subrogation of their rights and they do not stand in nana, sane, 
a position to have them transferred by operation of law.” proce-+d 
The third ground taken by the plaintiffs is, that as the ves- OW™#®- 
sel was in the possession of Smith, he had a right to have her of Teivileged 
repaired. and was not bound to call on the owner. If Smith con —_- 
had have beenthe master employed by the owner and not in the — 


° il 
home port this would probably be true. The master of a ves oe a - 


sel in a distant or foreign port, has the power to raise money to there is no con- 
ventional subro- 
se, may bind the owner personally or hypothecate the 
vessel. This isa well established principle of maratime law 
and is founded upon another well known principle that the ean 8 pond 
master. is the agent of the owner and has sometimes to act under. charter 


"under circumstances that will not allow of such delay that he ogg Led the 


th 
may be consulted. But.when ina port not so distant as that Sone ecahtiie 


injury will result from a short delay, a prudent master will, (wane, dhe 


_ and ought always to consult with his owner, before contracting *T¢ be made. 


to have expensive repairs made on a vessel at his cost, and 
when in the home port, we think he is bound to-notify and 
consult him. The character of the agency of the master is 
much restricted when in the same place with his employer, 
and it would be allowing an agent an almost unlimited control 


over the property of his principal, if he could at his will and 


pleasure incur large or extravagant expenditures without con- 
sultation or notice. 

But this case is not as strong as that of an ordinary master 
either in the home or a distant port. Smith was the charterer 
of the barque, and there is no evidence to show that Byrne 
knew he was to be the master, and it would be going very far 
to say that one party to a charter-party by taking on himself 
the quality of master, can bind the other to an indefinite extent, 
without his consent. We are not prepared to sanction such 

2 VOL. xIx. 


{ AGRICULTURAL ~* 
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Eiteats, Di. an application of a well tnderstood and ‘necessaty’rale.° We 
oe think the master of a vessel ought on all ‘convenient occasiong 


: sanpeaea st to inform and consult with his owner, when any extraordin ary 


areestPr expenses are to be incurred, or any teéviation from the ordinary 


ninaut saxz, Yoles of business is about to be made. ‘There is no evidente 

ad of any such ratification or consultation in this case, and we 
owsFR.. think this ground is not more tenable than the othets. 

{t has been strongly urged by the defendant’s counsel that 


the plaintiff cannot recover in this case, because the defendant 


has not been put legally in default according to the article 1905 


of the Code. If this suit had.have been brought by Smith for 
damages for a breach of the contract, or to coerce a spe 


Whenthereis Performance, ‘it is very probable it would have been necessa a 


oe of to put the party in default, and if we held the plaintiffs 


oan psn the assignees of Smith, they would come under the same obi 


the latter cannot gation. But as there is no contract between plait: and 


—e defendant he cannot be put in delay. 
Upon'a full examination of all the circumstances ‘of ‘this ¢ 
we do not see but one ground upon which the plaintiffs‘can h 


to recover, and that is, as Byrne was residing very near to the 


place where the vessel was repaired, he is presumed tok 


what was. doing to her, ‘and as he did not object to the repaifs 
. being made or offer to do them himself, he ought to pay for 


them. This rests upon the equitable principle that one’ 


ought ‘not to enrich himself at the expense of another. Ti 
considering it, the motive that induced the plaintiffs to under 


take the repairs to the Jane ought to be taken into considete 


tion. The equities on both sides should be weighed. Then 


is no doubt a considerable sum of money was apioere 


plaintiffs on a vessel belonging to defendant, by which 1 


value was much increased, but the evidence leaves it doubtfal 


whether he knew any thing about it. On the other hand, th 


a 
: 


plaintiffs did not act ‘entirely from disinterested motives 2 


making the expenditures and advances they.did. Their . 


witness says they profited five or six thousand dollars by th 
outlay, in consequence of ‘the increase in the ‘tate of reg 
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We.do not think the verdict fully sustained by the evidence nor Easrenx Drs, _ 
do we think substantial justice has been,done. between the par- 
ties ;, we. must therefore. remand the case, for a new trial. 


_ Phe plaintiffs have directed our attention to-a bill of excep- 
tion taken ‘by them to- the. opinion of the court excluding a s 
letter from defendant addressed to J. H. Leverich, Esq., on the 
19th of October, 1838. The ground on which the;letter was’ 
tejected was, it was a proposal for a compromise, in compliance 
with a request from Leverich. If the letter contained nothing 
more than proposals for a compromise we should say the judge 
did not err in rejecting it, but we think it makes an admission 
of a fact, to establish which it was proper evidence. It says 
#1 am willing’ either to sell the ship at a low price or charter 
her, so as to pay what I may be indebted to. the bank ; in no 
case, however, shall I agree to pay all the bills,” &e. He also 
says, he is willing to pay the sum for which he could have 
tepaired the vessel in his own yard, which is about three thou- 
sand dollars. 


The tule of evidence is, that mere proposals for a compro: Proposals for 
compromise 


mise or the conversations or negotiations which may take place enconverentions 
about it, are not 
for the purpose of effecting one, are not generally admissible generally ad- 
as evidence, but if in the proposals, conversations or negotia- missible in evi- 
dence; but ifany 


tions any fact or distinct liability is admitted, evidence may be fet, oe (ee 
iability is 


given of that, but the party who is attempted to.be charged in mitted, BZ 
this manner, is entitled to have the benefit of all the conversa- vas 7” ed 
tion or proposal, and the whole should be considered by the well the 
court and jury; 2 Starkie, 38; 2 Martin’s Rep., 175; 4 Pick- cauveranbanial 
ering, 377. If aclaim be set up against an individual and he Pen tek 
say, I do not owe it, but rather than have a suit or further diffi- place. 

culty I will give or pay a certain sum, this should not be 

admitted; but if on the presentation of an account certain 

items are admitted and others denied, this may be given in 

‘evidence ; so if we have a demand against another and in 

" endeavoring to settle it, the person charged admits the indebt- 


edness but denies the extent of it, the whole may be admitted 





of all the ~. 
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Kastan Dis. a8 evidence. We therefore think the judge erred in rejecting 
lune, 1841. 


CROCKER, 


S¥YNDIC, &c., 


v8. 
CHAMPLIN. 


_ the'letter of the defendant. + 

The judgment of the Commercial Court is therefore annul 
led, avoided and reversed, and the case is remanded to that 
court to be proceeded in according to law, with directions not 


‘ to reject the letter of the defendant of the 19th of Decemi 


1838, the plaintiffs to pay the costs of this appeal. 


CROCKER, Syndic, &c., vs. CHAMPLIN. 
APPEAL FROM THE COURT OF THE FIRST JUDICIAL DISTRICT. 


An insolvent debtor may make valid sales of his property at any time before 
actual insolvency, when no preference is given to any creditor over oh 


This is an action by the syndie of the creditors of one We 
W. Stewart, an absconding and insolvent debtor, to set aside 
two sales of certain city lots and improvements thereon, mati : 
to the defendant with a knowledge of the vendor’s insolvency 
and to recover back said property for the benefit of 
creditors. 


The defendant pleaded the general issue, and denied sp e) 


cially every allegation in the petition. 


The acts of sale showed that the defendant purchased said 


property for a fair price, and assumed certain sums or debi. 
owing on it by the insolvent, and gave his notes with mortgage 
for the balance. 

The sales were made in months of May and June, 1838, 


on the 80th July following, the insolvent applied for the bene - 


fit of the insolvent law, in relation to debtors in actual custodya 


He was imprisoned for a small debt of about $100, al 


Champlin & Cooper. Ei 


be 
The judge a quo was of opinion, that the sales in question” 
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were for a bona fide consideration paid and delivered at the Eastemw Dis. 


time. There was judgment for the defendant, and the plaintiff Fs 
appealed. ; . STNDIC, &e., 
v8. 
Elwyn, for the plaintiff. CHAMPLIN. 


McKinney, contra. 
Martin, J. delivered the opinion of the court. 


The syndic is appellant from a judgment in favor of the de- 
fendant, in which the former sought to set aside two acts of 
sale, executed by the insolvent to the defendant, of real pro- 
perty, on the ground that said sales were made within three 
months preceding the failure of the vendor. 

It does not appear to us that the court erred. The sales in ; 

aii - ; An insolvent 

question were indeed made within the above period, but nothing debtor __ may 
shows that any preference was given or intended to be given to of bia» ra on 
any creditor over others. The deeds of sale show, that the o 2"Y time be- 


fore actual in- 
defendant assumed to pay in each case, a sum which remained ®°!vency, when 
no preference is 


due on the property from his vendor; and gave his own notes given to any 

for the balance, bearing mortgage on the premises. | pr rae 
‘Ibis in evidence, that the defendant paid a part of what was ‘ 

due by his vendor on this property, and also of his own not 

in due time ; and nothing shows that any part of the balance” 

is still due. No part of the insolvent’s property was removed 

from the reach of the mass of the creditors, except the real 

property purchased by the defendant. If any portion of the 

price he engaged to pay, yet remains due and unpaid, the 

whole of the premises is bound for the payment of it. There 

is no allegation or evidence of unfairness. in the price, and 

there does not appear to be any ground for the rescission of 

the sale. ; 
It is therefore ordered, adjudged and decreed, that the judg- 

ment of the district court be affirmed with costs. 
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Eastern Dis. NOTT & CO. vs. KIRKMAN ET Ale ae 
June, 1841. se | 


APPEAL FROM THE COMMERCIAL COURT OF NEW ORLEANS. os 





M 














noTT & co. 








v8. 
Kruxman xx +The verdict of the jury in a case presenting only facts will not be di 
& when not manifestly errogeous. 







This is an action to recover damages from the de 
on the alledged ground of having sold to the plaintiffs a 
lot of cotton, being upwards of one thousand bales, as good 
sound merchantable cotton, for a full price, according to sq | 
ples exhibited; when in fact more than one. hundred hy 
were not of the quality represented, but had been falsely 
ed, and plated on the outside with good cotton. That in “ - 
sequence of said fraud these bales were returned to the p a 
tiffs, after being shipped to Liverpool, to their great damagy 
$2000, for which they pray judgment. ' a 

The defendants pleaded the general issue and averred th 1 
sold the cotton as factors and agents, and that the plaints 
examined and bought with full knowledge of the vuioel qu : 
ties composing said lot, aud they are not liable in the, : , 
mises. i 

On, these issues the cause was submitted to a jury, wih 
upon the facts disclosed by the evidence as detailed in f h 
bpinion of this court, returned a verdict for the defendants. Ti 
plaintiffs appealed. ! ‘a 







a. ak Le ee 





















Strawbridge, for the plaintiffs and appellants. 






F. B. Conrad, contra. 










Simon, J. delivered the opinion of the court. 





Plaintiffs represent that on the 14th of June, 1836, the 

purchased from the defendants, a large lot of cotton, upwail 
. Of one thousand bales, for which they paid them the pricg) 

sound and good cotton, conforming to the samples by w , 
they were sold, that upwards of one hundred bales were il 
of the quality represented, but had been falsely packed, | 
plated on the outside with good co!ton, whilst the interior 1 
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tifiior, being ‘stained ‘nd damaged, and so’ much ¥o that it Babees Biv. 


was returned to them, and that they were obliged to refund the 
price thereof with damages. They pray for judgment for 
The defendants pleaded the general issue, and further avet- 
fed that plaintiffs received the cotton by them purchased of the 
fespondents as the agents and factors of sundry persons in the 
Btate of Alabama, which fact was known to the plaintiffs, and 
that'therefore they are not liable in the premises. The jury 
found a verdict in favor of the defendants, and after an unsuc- 
tessful attempt to obtain a new trial, the plaintiffs appealed. 
“The testimony of one Schmidt, who was examined on the 
part of the plaintiffs, shows that one thousand and eighty-one 
pales of Alabama cotton were sold by the defendants to said 


plaintiffs; that this sale took place on the 14th of June, 1836; - 
Wit Alabama cotton had for the last several years been of a 


vety inferior quality ; that the whole of the lot was sold at an 
average price of 133 cents; that some were estimated as high 
és 17% cents, and others as low as 113 cents. 


A. Longer, another of plaintiffs witnesses, confirms the 


‘statement made by Schmidt, and adds that he examined the 
tatks put upon the cotton, and knows the shipping marks to 
be correctly stated in the lists; that some of the Alabama cot- 
ton that year was very firle and some of a mized quality ;. that 
he'examined the cotton himself, and generally went through 
some three or four samples.in a bale; that it depends on how 
the cotton is packed; that he saw no mark of false packing, 
‘tnd thinks, if there had been any, he would have seen it; that 
this was, as he supposes, all Alabama cotton; that the defen- 
dants Were the factors of said cotton, and witness bought it of 
‘them, acting as plaintiffs’ broker. He further says that he 
Went through the cotton and ‘sampled every bale and clas- 
wd'it. He does not recollect having taken different samples 


froin one bale, but knows that the Alabama cotton is in general, 


When sampled, of several different qualities. Ifhe had discov- 


tfed'a bale iaving good cotton outside and indifferent cotton 
s 


June, 1841. 
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Eastzay Dis. inside he would have rejected it as having been falsely 
Beas Mail ed, but he did not discover any fraudulent packing toa 
se He co. examination. ‘ola 
xrnxMan Er Several witnesses were examined in Liverpool by virtue « 
al a commission; one of whom, Hardman Earle, testifies thet a 
surveyor he examined the cotton,and found ninety-nine bales un 
merchantable, being falsely packed; that he examined the im 
terior of each bale, and that the bad or inferior cotton 
very much in the different bales. One of the other witn 
agrees with Earle that the cotton in question was not sea 
aged, that it was falsely packed, and that the bales which be 
examined was composed of various qualities of cotton ; te 
other witnesses also testify that the cotton was not sea da ; 
ed, and was falsely packed ; but they all say that they did ng 
examine the interior of the bales; and in general, though hey 
all agree in considering those bales as having been fi 
packed, none of them swears that any of the bales was . 
outside with good cotton. It is also shown that the whole 
was originally sold, in Liverpool at ten pence per pound, , 
that out of the one hundred and one bales which were retumel, 
fourteen were sold at eight pence; sixty-three bales at igh 
five eigthth pence; twelve at eight pence and half per 
eleven at eight pence three fourths; and one bale at 
pence. ‘2s 
From this evidence it appears to us clear that the lot of¢ 
ton purchased by the plaintiffs here, and composed of ot 
thousand and eighty-one bales, was, within the knowledg a 
_the plaintiffs, of mized and different qualities at the time! 
the purchase ; and that among those qualities, there weres0 
superior, and others very inferior, since they averaged 
cents, when the prices varied from 113 cents to 17% cen 
this difference in the prices is satisfactorily explained by ® 
witnesses, and it is not astonishing that under such circumstil 
ces, on a lot of one thousand and eight-one bales, one hundt 
and one should have been found at Liverpool to be so inferic 
to lose two pence on the general price; and it seems even 
oJ 









17 
surprising from the average price paid here, that nine hundred Bisrenx Dis. 
. and eighty bales should have been found in Liverpool of such a 
quality as to command the same price. The difference between mere? yt 
eight and ten pence, is not greater than between 113 and 173 cts, xinExar aT 
and nothing shows that ten pence was not the highest price 
of the market at the time the cotton was sold. It is true the 
witnesses examined in England all say that the one hundred and 
one bales were falsely packed, but in the meantime, they 
qualify the meaning of these expressions, by saying that. the 
rejected bales, on being opened, were found to contain cotton 
of mixed and inferior qualities. ‘This, it seems to us, the plain- 
tiffs were aware of when they purchased; they cannot now 
complain of it, since they themselves have shown the condition 
in which said cotton was at the time of the purchase, to wit: . 
of different prices and qualities, and surely they could not pre- 
tend that the whole lot should have commanded an equal and 

ME thiform price in the Liverpool market. Se wel 
hole hi We think that, under the circumstances of the case, the ver- f thes jary | ina 
od, HE dict of the jury, on the only question of fact which this case oe cts wi 
‘tummeh# presents, if in any manner erroneous, is not so manifestly so, as a 
at \ to require our interference. ° festly erroneous, 
per yi It is therefore ordered, adjudged and decreed that the judg- 
t eM ment of the Commercial Court be affirmed with costs. 


OF THE STATE OF LOUISIANA. 























t of ¢ 
of oi 

ledge @ 

} time! 

re soll 

ged. 

§ : 

1 by . 

cumstél 

hundt - 

nferior 

en 

VOL, xix. 








18 


Eastzax Dis: 
June, 1841. 


Nott & co. 
ve. 
OAKEY ET AL. 











payment of the purchase. 


CASES IN THE SUPREME COURT 
NOTT & Co. vs OAKEY ET AL. 


APPEAL FROM THE COMMERCIAL COURT OF NEW ORLEANS. 


Where the terms of an auction sale are changed, or new conditions imposed, vk 


from those advertised, by proclaiming them at the stand at the commenee- 


ment‘of the sale, the purchaser is not bound by them, and a re-sale — 


be made at his risk. 


A purchaser at the first sale, declining to comply with a new condition, not 
published in the auction bills, but proclaimed at the stand by the auctioneer, 


is at liberty to bid and become a purchaser at the second sale, without re- 


gard to his first bid. 


This is an action on the folle enchére, to recover the differ. 


ence between the first and second bids, made by the defendants - 


on 300 shares of Gas Light Bank Stock. 
In obedience to an order of the probate'court of New Orleans, 


made in the succession of Wm. Nott, deceased, the Register 
‘ The terms. 
published in the auction bills were “six months credit for 


of Wills ‘advertised sundry bank stocks for sale. 


approved endorsed notes, or payment will be received in 


debts due by the succeesion, or by the firm of Nott & Co.” 


The defendants bid off and became the purchasers of 300 
shares of the stock of the Gas Light Bank, at $25 50. After 
the sale they were told, one of the conditions was, that the 
purchaser should assume a stock note of $15 per share in. part 
The defendants objected and dis- 
regarded this new condition, as it was not published in the 
advertisements or auction bills; but said they were ready to 
comply by paying in claims due by the estate. 


On the refusal of defendants, a re-sale was. made at their j 


tisk, and they became the purchasers again, through R. Curell, 


their agent, at $20 50 per share on the new terms, which were 


duly advertised. 


The plaintiffs allege, they have lost $1614 67 on the differ 


ence between the first and second sales, for which the defend- 
ants are liable. 

The Register of Wills, who made the sales, testified that 
when the sale was about to commence, he proclaimed from the 
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stand in an audible voice, that the purchasers of bank stock iy Drs, 


would be required to assume the stock notes, in payment of 
the stocks purchased by them. This condition being differen 


from those contained in the handbills distributed at the - oaxar | BY AL. 


sale, the defendants disregarded it. 
There was judgment for the defendants, and the plaintiffs 


appealed. 


Strawbridge, for the. plaintiffs. 
' L. Peirce, for the defendants. 
| Morphy, J., delivered the opinion of the court. 


The plaintiffs seek to recover the difference between the 
price at which three hundred shares of the Gas Light Bank 
Stock were adjudicated to defendants; and that which they 
brought on a re-sale at public auction, on their refusal to carry 
into effect the first adjudication. 

The record shows, that at a meeting of the creditors of the 
succession of Wm. Nott, and of the firm of Wm. Nott & Co., 
it was agreed between them, that this stéck, together with 
divers stocks of other institutions, should be sold at a credit of 


six months, or payment to be made in debts due by the succes- 


sion or the firm. The sale was accordingly ordered by the — 
Court of Probates, and advertised agreeably to the deliberation 
of the creditors. On the day of sale, hand bills were distri- 
buted around the stand of the auctioneer, containing the same 
conditions in relation to the mode of payment. It appears, that 
when about proceeding to the sale, the Register of Wills re- 


‘ ¢eived from some one, whom he supposed authorized to act for 
the estate, an additional condition, not mentioned in the news- 
paper advertisements, or in the handbills, but which, he says, 


he proclaimed from his stand in a loud and audible voice. 
This ‘condition was, that the purchasers should assume their 
respective portions of a stock note of fifteen dollars per share. 
The defendants refused to assume any part of the stock note 





t mr 
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Eastzry Dis. pledged, alleging that they knew nothing about this mew con. 
y 184k dition, but they declared their readiness to pay in claims 
rem co. against the plaintiffs of whom they were creditors. Upon this 


oaker Erat. refusal, the stock was again set up for sale, at the risk and for ~ 
the account of defendants; but at this second sale, the new - 


condition was duly advertised, and the defendants, through an 
agent, became purchasers of this same stock at a price inferior 
to that of the former adjudication. Under these facts the judge 
below was of opinion, that the defendants could not be made 
liable for the difference between the two sales and the costs in. 
curred. We fully coincide in this opinion. If the defendants 
purchased this stock above its market price, when it was in no 
Whee’ Ge demand, as the witnesses testify, it is reasonable to suppose, 


terms of an that they were induced to do so on account of the facility held 
auction sale are é ; 
changed, or new out to them by the advertisements, as to the mode of payment, 
aa from Amidst the bustle and noise generally attending auction sales 
Moe eee at the St. Louis Coffee house, a new condition announced by 
ing : oly bd the auctioneer may not have been heard or properly understood, 
stan a e 
commencement The purchase may have been made under an error created by 
of the sale, the | laintiffs th ] b h di = 

urchaser is not the plaintiffs themselves, by whose direction, we must suppose, 


prs gig ne the handbills were distributed among the purchasers. The 


—— latter, engaged probably in reading them, paid but little atten- 


tion to the formal announcement of the conditions by the aucy 


tioneer, which they might well have supposed to be but a repe- 
tition of those they had before them. This new condition, be- 
sides, appears in some manner to have been unauthorized. Na 
mention of it is to be found in the proces-verbal of the delibera- 
tions. of the creditors, or in the petition and order for the sale, 
It does not seem either to have been-well understood by the 


auctioneer himself; for Curell who bought this stock for der | 
fendants, testifies that having indirectly heard something said. 


about there being stock notes on it, he put the question to ‘the 
auctioneer, whether it was obligatory to assume any stock 
notes, to which the latter replied, that he presumed it would be 
optional with the purchasers to do it ornot. This must have 
led defendants’ agent to suppose, that there was no absolute 


* 


“peep egeseerete 
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change in the printed conditions, and that they would govern, Easrsew- Dis. 
jf insisted on by the’purchasers. This witness tells us, that mina ao 


‘f under this impression he bought for the defendants the three TT & co. 


. 5 ae . , @8. 
hundred shares in question; that defendants would never have oaxer er at. 


thought of purchasing them, if bound to pay any money; but 
that having engagements under protest of Wm. Nott & Co., 


# they were desirous of liquidating the debt as proposed in the 


advertisements. 

It is said, that under. article 2590 of the Louisiana Code, the: 
first purchaser cannot be allowed to bid at a second crying, atthe st ade 
either directly, or through the intervention of another person ; pose By . 


‘ ; new condition, 
and that defendants, by purchasing at the second sale, have n°" publi a 


tatified the first. “ aig wt bills, 
. To this, it has been satisfactorily answered, that if defendants at rogers = 
‘were not bound to execute the first adjudication under the bal teow e 


circumstances attending it, the re-sale was not for their risk and .bid, ae 
' on their account; and that moreover the conditions of the the second sale, 
second sale being different and more onerous than those of the to wiL ant’ 
first, the defendants cannot be made liable for any difference in 
the price obtained; and had an equal right to purchase with ~ 
any other person. 

The judgment of the commercial court is therefore affirmed 


ef with costs, . 


‘ 
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CASES IN THE SUPREME COURT 
NOTT & CO vs. BANK OF ORLEANS. 
APPEAL FROM THE COMMERCIAL COURT OF NEW ORLEANS. 


Purchasers at auction are not bound by new conditions, proclaimed verbally 
from the stand by the auctioneer, different from or more onerous than those 
advertised in the auction bills, 


This is an action on the folle enchére, to recover the differ 


ence between two bids on three hundred and fifty shares of 


Gas Bank stock, adjudicated to the defendants. At the first 


sale they bid $24 per share, but refused to comply with some 
new conditions imposed at the sale. It was resold at their risk 
and purchased by their agent for $20 50. They are sought to 
be charged with the difference. 


same plaintiffs and Oakey et al. 
Strawbridge for the plaintiffs. 
L. Peirce for defendants. 
Morphy, J. delivered the opinion of the court. 


This case being similar in every respect to that this day de- 
cided between the same plaintiffs and S. W. Oakey & Co, 


‘This case is decided on the 
_ same principles and facts of the preceding one, between the 


must receive the same decision, on the grounds therein set . 


forth. 
The judgment of the Commercial Court is therefore affirmed 
with costs. 
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VIGNIE. vs, SAULET. 


APPEAL FROM THE PARISH COURT FOR THE PARISH AND CITY OF NEW 
ORLEANS. 
Where the construction of an agreement leaves it doubtful whether the agent 
was entitled to commissions‘on certain notes received in payment, or only on 


monies received, and the jury find a verdict in the affirmative, it will not be 
disturbed. 


This is an action by an agent to recover certain commissions 
on monies and notes collected and received in payment, for his 
principal, in the absence of the latter under written agreement. 


_ The defendant agreed to give the plaintiff five per cent. com- 
mission on all his collections, but avers it was never intended 


that a commission should be charged on monies collected 
through bank, or on the amount of promissory notes received 
in payment of other debts. On this ground the defendant re- 
fused to allow the plaintiff’s account for commissions. 

The cause was submitted to a jury who returned a verdict 
for the plaintiff, and from judgment rendered thereon the defen- 
dant appealed. 


Roselius, for the plaintiff. 
Pichot, for defendant. 


Morphy, J. delivered the opinion of the court. 


The plaintiff claims as attorney in fact of defendant, $2358 
05, being a commission of five per cent. on $47,160 26, the 
amount alleged to have been collected or received for account 
of defendant during his absence. This charge is predicated 
on-a special contract, by which defendant agreed to allow his 
agent five per cent. on all sums which should be received ; the 
expressions used in the agreement are “Je suis convenu de 
donner a Mr. J. B. Vignié cing pour cent sur toutes les ren- 
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June, 1841. 
VIGNIE, 
v8. 


SAULET. 
. 


trées.”’ The defendant admits the agency of plaintiff and the 


agreement under which he claims, but he avers that it was 
never intended that a commission should be charged by his 
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VIGNIE, 
v8. 
SAULET. 


CASES IN THE SUPREME COURT 


Easrsax Drs. attorney in fact on monies collected for him by the bank. He 
June, 1841. 


objects also to any commission being charged. on certain notes 


received in payment, part of which have been protested ; and. 


on certain monies paid over to plaintiff as his agent by Plauché; 
the same being for house rent and slaves’ hire collected by the 
latter. In answer to certain interrogatories tending to show 
that plaintiff was guilty of a misrepresentation as to the rate 
of commission which he charged to others for similar services} 
plaintiff declared that when defendant applied to him to take 
charge of his affairs, he observed to defendant, that as his for 
tune was large and required great attention and labor on the 
part of his agent, he would not take the agency unless he would 
give him a commission of five per cent on all funds received 
during his absence, that defendant agreed to this without any 
inquiry as to the rate of commission charged to other persons; 
that this commission was stipulated in order to simplify the 
keeping of the accounts; both parties well knowing that vas 


rious important services were to be rendered and have been . 
rendered for which no commission or compensation is charged; 


and that moreover he charges the same rate of commission to 
all persons residing in France whose business he transacts as 
agent. The case was tried before a jury who gave plaintiff a, 
verdict ; after ineffectually attempting to set it aside, defendant 
appealed. . 

The only part of plaintiff’s claim on which there is some 


doubt in our minds is that portion of the commission charged — 


on two notes of F. W. Lea received by plaintiff in payment of 
a debt due to defendant by Lindor-Saulet, on whose property 
it was secured by mortgage. Ina sale made to Lea by the 
debtor, plaintiff intervened and received these notes. In the 
expression rentrées used in defendant’s agreement, it is doubt- 
ful whether notes and monied obligations were intended to be 
included; the jury perhaps thought that a liberal construction 
should be given to this agreement when they considered that 
the written instructions left to his agent by defendant, and thé 
account rendered by plaintiff amounting to $114,615 42, show 
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numerous disbursements and other services for which no charge Eyersen 


js made, and that a larger compensation might have been 


daimed, had there been no special contract.and had the custo- “** BONAR 
mary charges been made for all the services rendered, such as PALMER ET AL. 


disbursements, compromises, sales effected, &c., the verdict is 
not so clearly erroneous as to make it our duty to disturb it. 
It is therefore ordered that the judgment of the Parish Court 


be affirmed with costs. 


LEE & HARDY vs. PALMER ET Al. 
ON AN APPLICATION FOR A RE-HEARING. 


The damages allowed by law to the appellee in case of a frivolous appeal, or 
one evidently taken for delay, will not be given unless they are claimed ia 
the answer to the appeal. 


This case was decided the preceding month; see 18 La. 
Reports, p. 405. 


Chinn, for the garnishees, applied for a re-hearing and cor- 
rection of the former judgment, especially that part of it giving 
ten per cent. damages as fora frivolous appeal, when none 
were asked for by the appellees, 

The counsel urged that the court in its zeal to prevent gar- 


-nishees from maneuvering to keep money of others in their 


hands without interest, had, he humbly conceived, fallen into 
a much greater abuse, that of violating positive law. 

The court is pleased to make the counsel eut the ridiculous 
figure of assigning for error in this case, that which had oe- 
curred in another. The judgment appealed from in whieh the 
errors were assigned and this court called on te revise, was one 
of Lee & Hardy vs. Ward, Moffatt & Co., defendants. When 


4 VOL. XIX. 
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Eistznn Dis. the counsel suggested that the inferior court erred in rendering * 
judgment against the defendants, what defendants did he 


June, 1841. 
a 


LEE & ae mean? Surely not the defendant, J. E. Palmer; but only the 
pasta BY at_ defendants named in the judgment appealed from, and which 
should have undergone revision. 4 

The counsel then went into a critical nl elaborate discus- 

sion of the merits and proceedings had in the intervention of 

Elliott & Worley, who claimed the cotton or its proceeds in the 

hands of the garnishees, and to show that the latter were justi- 


fied in keeping the money in their hands and were bound to 


litigate the plaintiff’s demand. 

The counsel concluded by showjng that the court erred in 
awarding ten percent. damages. The original judgment al- 
ready gave eight per cent. interest. The universal practice of 
the court was not to give damages when the judgment bore 
interest, or allowed more than five percent.; 9 La. Rep., 416; 
11 Idem, 228. 


No damages will be allowed when the evidence is contradic- 


tory ; nor when the appellant honestly thought he was entitled 
to relief or had a legal defence; 4 Martin, N. S., 619; 5 Idem, 
664 ; '7 Idem, 367. The court has not the power of awarding 


damages in this case. It is not even a question of legal or 


other discretion to grant or refuse it. Whatever power the 
court possesses is derived from the article 907 of the Code of 
Practice ; and that only allows its exercise when the appellee 
claims it in his answer. No such claim is set up in the appel- 
lees’ answer in this case. They or their counsel did not con- 
sider themselves entitled to damages, or at least they have 
refrained from claiming any. 


Garland, J. delivered the opinion of the court. 


We have attentively considered the petition for a re-hearing 
in this case. It is a repetition of previous arguments urged in 
the case or complaints as to the inferences that may be drawn 
from the. opinion of the court. The garnishees also offer 
the affidavit of their clerk to show they have paid over the 
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proceeds of the cotton to Elliott & Worley, who claimed it, Ragtean i. 
because, as is said, they thought those intervenors entitled to —____. 
them. It is not the practice of this court to receive additional ™** & “tone 
testimony on applications for a re-hearing, but if such were the PALMER BT Az. 
practice, the affidavit does not much strengthen the petition for 
a re-hearing. It would appear from this statement that the 
garnishees have assumed to act upon their own ideas of what 
ought to be done by the court, and decided the case in favor of 
their friends and paid them the money in contest. As their 
authority to make such a decision is not admitted, we cannot 


‘recognize it. This is not the mode by which a garnishee can 


be released if he does not wish to keep the thing attached. 


The garnishees have called our attention to the allowance of The damages 


ten per cent. as damages, and allege the plaintiffs did not claim reg sp Fs 


them in their answer to the petition of appeal. Upon exami- i™.case of a fri- 
volous appeal, 


nation we find such is the fact. Inthe argument the plaintiff’s or one evidently 

taken for delay, 
counsel claimed the damages, and the suggestion of their not willnot be given 
being claimed not being made by the counsel for. appellants, —e vom 


answer to the 


‘we took it for granted and did not examine the joinder in error opment 


particularly. This oversight will therefore be corrected ; the 


_ judgment of this court is therefore amended by disallowing the 


damages at the rate of ten per cent., and the judgment in all 
other respects affirmed. 
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Eatrszrx Drs. POWER, Tutiix, <&c., ve. OCEAN INSURANCE Niele. re 
June, 1851. 

owe, APPEAL FROM THE PARISH COURT FOR THE PARISH AND CITY OF 
TUTRIX, &c. NEW ORLEANS. 





ve. 
eee ereae Where the insured sella the property, covered by the poliey, and afterwards 


NY. takes it back, on account of the non-payment of her vendee, and is in possession 
at the happening of the loss, she will recover, although a clause in the poliey 
provides that it shall be void in case of transfer or assignment without the 
consent of the insurers. ‘ 


By the implied resolutory clause in her sale, the plaintiff was restored to the 
possession and ownership of her property before the loss, as if no transfer had 
taken place. 2 

It is sufficient if the insured has an interest or property in the thing insured, at 
the time of insuring, and at the happening of the loss, 


This is an action on a policy of insurance, to recover the 
amount ofa loss by fire, on property insured in the office of 
the defendants. i, 

The case turned entirely on the construction to be given toa 
clause in the policy, providing against any assignment ot 
transfer of the property insured, on pain of nullity, without the’ 
consent of the insurers. The fact furthermore appearing that 
the property had been sold to one Frederick during the con- 
tinuance of the risk, but which had also been taken beckoty . 
account of the non-payment of the price, and was in the poss 
session of the insured, as owner at the happening of the’ event: 





«~“-moceeese..esaneoorwrwsarmresnsans 


= = 


or fire which occasioned the loss. 
There was judgment for the plaintiff in the sum claiaied, anid 
the defendants appealed. 


eee See 


Roselius for the plaintiff. — 
C. M. & F. B: Conrad for the defendants. 
' Morphy, J. delivered the opinion of the court. 


The plaintiff seeks to recover $1257 25 under a pt a 
wherein defendants insured her against fire to the amount of 
$3000, on household furniture, liquors, bar room fixtures and 
billiard tables contained in a building situate at the corner a 
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Champs Elysée and Levee streets, for one year from the 2d of Easrznw Dis. 


policy the property insured was sold to one Ursin Frederick Fe 


" December, 1837. The record shows that after the date of the _7™m 184 


‘and remained in his possession about six months, but that be- vs. 


fore the happening of the loss, the property reverted back tothe ,oven compa 


plaintiff in consequence of the: vendee’s failure to pay for the i 
same; and that plaintiff continued in the exclusive possession 
of it as owner until, within the term covered by the policy, it 


was damaged by fire. The ‘policy under which the plaiatiff 


claims contains the following clause, ‘‘ the interest of the in- 
sured in the policy is not assignable uniess by consent of this 
corporation, manifested in writing ; and in case of any transfer 
ortermination of the interest of the insured, either by sale or 
otherwise, without such consent, this policy shall from thence- 
forth be void and of no effect.” It is contended that from the 
very terms of this clause, the policy became absolutely void 
from the day of the sale to Frederick, and that it could be re- 
vived by no subsequent event. 

The decision of this case must rest on the meaning and effect 
tobe given to the foregoing clause inserted in the policy. It 
seems to us that its object was to render certain, by a positive 
stipulation, that which otherwise would have depended upon 
general principles and judicial decisions, to wit: that the poli- 
cies of the company-should not be obligatory any longer than 
the property insured continued in the individual named in the ' 
policy as owner, and that by the transfer of his interest the 


. policy should be void; fraudulent claims upon fire offices have 


been so frequent that the character of the [party proposing to 


_#- insure has been deemed a matter of importance, and clauses 





]. interest at the time of the loss, the insured has sustained ‘no in- 


resembling the one under consideration, are now generally to 
be found in all policies of insurance. Itis believed that the 


‘nullity they pronounce or imply, according to the terms used, 


is generally understood as relating to cases where the insured 
has absolutely and permanently divested himself of all interest 
in the subject matter of the insurance; being then without any 
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Eastern Drs, jury, and the person to whom a transfer is made without the 
June, 1841. ; 


POWER aif: i i ‘ioe 
qorarx, &c, % Patty to the contract; thus the policy becomes inoperative 


v8. and void; but the question here is whether it continues to be 
OCEAN INSU- . a , said 
nance compa- ineffectual when at the time of the loss the property is in the 
NY. 
Where the in- ; : 
sured sells the clearly intended to cover and did cover any furniture, liquors, 
property cover- : Bile 3 b 
ed by the policy fixtures, &c., which plaintiff might have in the house at any 


1 afterwards |, : : P 
a +t back on time during the continuance of the risk, not beyond the amount 


account of the : uy : ; 
nonpayment. of actually insured; if these articles had been partially and sue- 


_ pommel ne cessively sold and replaced by others, or even if plaintiff had 
sin p ie 

at the happen- thought proper to provide for her bar room an entire new set of 
ing of the loss, va 


consent of the underwriters cannot recover, because he is not __ 


assured as it was at the time of the assurance. This policy was 






she will recov- the same articles and a fire had taken place, the underwriterg . 


Baw ll could hardly have pretended, under the clause in question, that 


lic rovides j . : P tp 
tho it hall he ‘hey Were absolved from the obligation to indemnify; for 


void in case of their undertaking was to insure her from loss against fire, not . 


transfer or as- : 5 pn : od 
signment with- on the identical effects existing at the time of the’ insurance, 


t tl t ; — : 
nae tect but on effects or articles of the same description that she might 
have in her establishment within the term covered by the poli 

cy. If notwithstanding such a partial or total sale of the effects 


insured, the policy would continue to be effectual on account 


of the subsisting interest of the insured at the time of the loss, 


By the impli- there is no good reason why it should not be so in the present 
ed resolutory 


clanse, in ae case; by the effect of the implied resolutory clause in her sale 
sale, the plain- . f RY 4 
tiff was restored On credit to Frederick, plaintiff was restored to the possession 
to the posses- 
sion mat owner- 
ship of her pro- 7 : : ° 

nty before the taken place ; her interest which had been parted with only on 
oss, as if no condition of her being paid the price cannot be said to’ have 
transfer had ta- : ‘ ; . 
ken place. absolutely terminated; during the time Frederick owned the 


effects, there was, it is true, a suspension of the risk, such a 


would have taken place had they been temporarily removed 


and ownership of the property as ifno sale or transfer had 


+ 


from the premises, but the risk revived as soon as the property * 


reverted back to plaintiff. Of this the defendants cannot 
complain because their liability was thereby diminished. 


It is sufficient if the insured has an interest or property in 
the subject matter of the insurance at the time of insuring 
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_tily to assume, and to prevent the insured from substituting to ed at the. time 


. of Wm. Kendrick, deceased, praying that his widow, the de- 
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and at the time the fire happens. The nullity mentioned in Easrery Drs, 
the clause relied on by defendants, was, in our opinion, intend- ane ee 
ed and understood by the parties for the case where by sale or ee 
otherwise an absolute transfer or termination of the interest of v8. 

the insured should take place so as to. leave him without in- sai 


terest at the time of the loss; the stipulation was intended to if the insured 
has an interest 


protect the underwriters from risks they did not choose volunta- or property in 
the thing insur- 





himself another person without their consent; La. Code, art. . oe te 


2040, 2537, 2542; 1 Phillips on Insurance, 34; 3 Maine ing of the loss, 
Rep., 46; Lane vs. Marine Mutual Fire Insurance Company. 

It is therefore ordered that the judgment of the Parish Court 
be affirmed with costs. 


KENDRICK’S HEIRS vs. KENDRICK. 
APPEAL FROM THE COURT OF PROBATES FOR THE PARISH OF ST. HELENA. 


In an action to remove an administrator for misconduct or mal-administration, 
it is not necessary, that all the heirs of the-estate under administration join or 
in the suit ; such removal may be prayed for by any of the heirs. 


This is an action by a portion of the heirs of the succession 


fendant, be removed from her office as admifistratrix of said 
succession, on account of her great delay in the settlement and 
payment of the debts of the same, and for her incapacity to 
administer said estate. ' i 
The defendant, by her counsel, excepted to the petition, be- 
cause all of the heirs of the succession of Wm. Kendrick did 
not join in the action; setting forth the names of those who 
were omitted. 
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Eastrrw Dis. The judge of probates, on hearing the parties, sustained the 


a exception, and dismissed the suit. . The plaintiffs appealed. 


KENDRICK’S 
— Sheafe, argued this case ex parte for the plaintiffs and 


KENDRICK. appellants. 
Martin, J., delivered the opinion of the court. 


This is an action, in which the plaintiffs seek the removal of 
the defendant, as administratrix of the estate of their ancestor, 


and as tutrix of some of the heirs who are minors, on account 
of excessive delay and mis-management of her administration, 


The plaintiffs are appellants from a judgment sustaining her 
exception, on the ground that all the heirs have not joined and 
been made parties; and dismissing the suit. 

The court, in our opinion, erred. The Code of Practice, 
art. 1015, makes it the duty of the judge of probates ez officio, 
to take measures for the removal of a tutor, on the information 
of his misconduct, given to him by any person. And art. 1018 

In an action to Geclares, that ‘the removal of curators of vacant estates or 


remove an ad- absent heirs, and that of testamentary executors, or other 


ministrator for 


misconduct or administrators, may be prayed for by any heir, &c.” There - 


mal-administra 
tion, it is pot was therefore no necessity for all the heirs joining in an appl 


ee oe of cation of this kind. 


idan It is therefore ordered, adjudged and decreed, that the judg 


join in the suit; ment. of the court of probates be annulled, avoided and 


such remova 
may be-prayed reversed: and that the cause be remanded for further proceed- 


forby eo ings according to law, the defendant and appellee paying the 


costs of the appeal. 
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OF THE STATE OF LOUISIANA. 
WILSON vs. HIS CREDITORS. 6 
APPEAL FROM THE COMMERCIAL COURT OF NEW ORLEANS, 


Where it is not shown, or does not appear that the insolvent was a merchant 
or trader, or ever kept any books, he will not be denied the benefit of the 
insolvent laws, for not depositing any in court. 


When the evidence of the debt and writ of arrest are produced, it is sufficient 
to show the debtor is in actual custody, and to entitle him to the benefit of 
the law for the relief of debtors in-actual custody. 


This case arises under the insolvent laws of 1808, for the 
relief of debtors in actual custody.” The petitioner set out his 
affairs in a detailed statement and schedule annexed to his pe- 
tition containing a list of his debts and the names of his credi- 
tors as far as he can ascertain them, and also his property, 
claims, rights and credits, which he surrendered in open court 
for the benefit of all his creditors, and made an assignment 
under oath, upon which the judge presiding discharged him 
from further imprisonment. 

R. L. Baker, an opposing creditor, appealed. 
~The facts of the case are fully stated in the opinion of this 
court. 


G. B. Ducan, for the appellant, urged the reversal of the 
judgment on the grounds stated in the opinion which follows: 


Simon, J. delivered the opinion of the court. 


"This is a case in which the plaintiff, a resident of the city 
of Houston in the republic of Texas, represents himself to be 
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Eastern Drs. 
June, 1841. 


WILSON 


v8. 
HIS CREDITORS. 


in the actual custody of the sheriff of the parish of Orleans, - 


and claims the benefit of the laws of insolvency, under the act 
of the 25th of March, 1808. He states that having been ar- 
rested on mesne process at the suit of Willis Stewart and R. 
L. Baker, judgments were obtained against him, after which 
he was surrendered by his securities, and compelled to take 
the prison limits to prevent the confinement of his person in 
the walls of the public jail. He annexed to his petition a 
schedule of his affairs, whereupon the Commercial- Cour; 
#5 VOL. XIX. 
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Eastery Drs. granted an order that the petitioner’s creditors be notified to — 


appear in open court on the day therein fixed, to show cause 


why he should not obtain the relief by him prayed for. 
On the day appointed for the appearance of the creditors, 


one of them, R. L. Baker, appeared by his counsel, and filed - 


an opposition to the discharge of the applicant, on the follow- 
ing grounds: Ist. That he had not presented to the courta 
schedule exhibiting a full statement of his affairs, the names 
of his creditors, their residences, and the nature and amount 
of the debts respectively due to each of them. 


2d. That he has not deposited his books and accounts, nor ° 


has he deposited the documents showing his titles to the pro- 
perty mentioned in his schedule. 


3d. Tliat he cannot assign to his creditors the property 


described in his schedule, because the same is real estate si- 
tuated in Texas; that by the constitution and laws of the said 
republic, dliens are not permitted to hold or receive any real 
property, and are expressly forbidden to do so. 


4th. That the schedule does not contain a sufficient descrip : 


tion of the property surrendered, nor is it accompanied by any 


title papers or documents by which the assignees could sub 


stantiate any claim to the same. 

5th. That the petition and schedule are so general ati 
uncertain that it is impossible to acquire any knowledge of the 
real situation of the applicant’s affairs. 

And 6th. That the petitioner is not in actual custody, as by 
him alleged. 

This opposition was tried on the day the same was filed, and 
the grounds therein contained having all been overruled by the 
inferior court, a judgment was rendered in favor of the appli 
cant, discharging him from the custody of the sheriff, and 


from imprisonment on all manner of debts which he may here- 


tofore have contracted as set forth in his schedule. From this 
judgment, the opponent appealed. 


It is to be noticed that the opposition is not founded upon 


any allegation or suggestion of fraud against the insolvent, but 
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js merely predicated on the imperfect or insufficient statement Eastern Drs. 











- by him made in his schedule, and upon his not producing his any A 
books and accounts. re 
ors, I. This ground of opposition appears to us,untenable: from “* “™*™*70™*- 
led an inspection of the schedule, the Jaw appears to have been 
ow- sufficiently complied with; the names of the applicant’s nu- 
rta merous creditors are all therein mentioned; as also their resi- 
meg dences and amounts due to them respectively, except in the 
unt cases where those residences and amounts were unknown to - 
the debtor. é 
nor II. There is no evidence that the insolvent was a merchant “ae ie 
10+ or trader in Texas or any where else, at the time of his failure; <— >a 7. 
nor is it shown that he ever kept any books and accounts. Ghent ac <a 
arty There is moreover the circumstance of his having, several or ever kept 
: Si- years before, made a surrender of his property in this State ; wil — a 
aid in consequence of which all the books and papers which he 74 a — 
real § then had, were put in the hands of a syndic, as it is fully ex- veut inputting 
plained in his petition and schedule: and no proof has been any in court. 
rip adduced to contradict the statements therein contained. 
my III. The constitution and laws of the republic of Texas have 
ub. not been furnished us, it may be true that aliens are not per- 
mitted to hold or receive any real estate in that country; yet, 
and in the absence of those laws we cannot say that this ought to 
the and even to the prejudice of the insolvent, who appears to 
: have done all in his power to surrender what he possesses 
by there; and as his estate is to be converted into money to be 
divided among his creditors, said creditors will perhaps be 
and allowed, under the assignment, to sell the lands surrendered, 
7 to Texian citizens, and thereby will attain their object. 
a IV. It is neither shown nor even alleged that the insolvent 
ey had any of his title papers in his possession when he made his = * 
his surrender; such titles, which must have emanated from the 
Texian government, may perhaps proceed from land offices 
a and places of record in Texas, where it will not be difficult for , 


the creditors, to trace them. 
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Easterns Dis. V. This general ground has already been disposed of; ” 


Bile aac our remarks on the Ist, 2d and 4th grounds. 
xunparex’s —_—-VI. The records of the suits of Stewart and Baker against 
v8. the insolvent, show that he was arrested and held to bail; he 
KENDRICK. 


also swears he isn actual custody; and the denial of this fact 
When 


citienin off ~ on the part of the opponent, ought to have been supported by 


debt and writ 
of arrest are evidence. 


ee it ns On the whole, it seems to us that under the circumstances 

suficien 

show the pend of the case, and from the explanatory statement contained in 
t 

ae cod to am Be petition and schedulegghe insolvent has done all that he 


ae bien - could possibly do; and that. in the absence of any allegation 


law for the re- of fraud against him, the judge a quo did not err in granting 


lief of debtors 
in actual cus- him the relief applied for under our insolvent laws. 


Mr: It is therefore ordered, adjudged and decreed that the judg- 
-ment of the commercial court be affirmed with costs. 


KENDRICK’S HEIRS vs, KENDRICK. 
APPEAL FROM THE COURT OF PROBATES FOR THE PARISH OF ST. HELENA. 


A sheriff is presumed to be acting in and executing the proces; of his own 
parish, when the contrary is not shown; and he is not required to insert the 
name of his parish in his returns. 


The law dispenses with personal service, when defendant is absent; but the 


sheriff’s return of service should state expressly that he left the process at 


the usual domicil or residence, with a free person above fourteen years of age, _ 


living there, the defendant being absent. : 
The citation should state that the answer is to be filed within ten days after ser- 


vice; allowing one day for every ten miles distance from the residence of the 


defendant to the clerk’s office, 


In an action of partition, all the parties interested must be made parties. 


This is an action by the forced heirs of Wm. Kendrick, de- 
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ceased, against the widow in community, for a settlement and Eastern — Drs, 


A June, 1841. 
payment of the community debts; to recover from her the m= Be 


; : KENDRICK’s 
separate property of their deceased ancestor 5 and also for a *=xnue 


partition of said estate. we ® 
, K . 
The defendant by her counsel excepted to the plaintiffs’ pe- 


tition on several grounds; that all the heirs had not joined in 


theaction; the sheriff’s return omitted to state of what parish 


he was sheriff;. and that the service of citation was defective 
and illegal, &c. 
These exceptions were sustained by the Judge of Probates 


and the suit dismissed. The plaintiffs appealed. 


Sheafe, for the plaintiffs and appellants. 
Lawson, contra. 


Martin, J. delivered the opinion of the court. 


This is an action of partition against the widow in communi- 
ty of the ancestor of the plaintiffs; and they are appellants from- 
a judgment sustaining the defendant’s. exceptions ‘and dismis- 


’ sing the suit. 


The exceptions ate, first to the citation and return thereon, 
because it does not appear in what parish the sheriff acts, or 
where the domicil or house inhabited by the defendant is situ- 
ated; and inasmuch as the defendant does not reside in the 
place where the court is held, or within ten miles, the citation 
does not express the delay to which the party is entitled in 
order to comply with the demand of the petition. 

Second. There are several individuals and heirs of the 


* plaintiffs’ ancestor who have an interest in this action and who 4 gheriff is 


: presumed to be 
are not made parties. acting and: exe- 
I. In his return the sheriff need not name the parish of which pe Bs pro- 
" ‘ P bry 7) 5 is Own 
he is sheriff; a sheriff cannot execute process out of the limits parish, when 


the contrary: is- 


of his parish, and the presumption is, that the sheriff who exe- not shown, and 
cutes and makes return on process is the legal and proper one, B¢ is not requir- 

‘ name of his pa- 
when the contrary is not alleged or shown. vsti la Bis = 
II. The Code of Practice, article 189, authorizes the service turns. 
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Eastern Drs. Of the citation to be made at the usual domicil or residence of 
J ; 
ns eT tie defendant, if he be absent, on a free person above the 


~~ age of fourteen and living there. In the present case the return 


v8. should have stated the absence of the defendant from home, 
a. and that the person with whom the citation was left, was lip. 
wenisa noe on ing there. That person, though found at the defendant’s regj- 


sonal service, : * ‘ 
ing We a dence, might have been a visitor. In the case of a mercantile 


dant is absent ; firm, the citation may be left with the clerk at the counting 
but the sheriff ’s \ : 

return a aor house; and we have held that service onthe clerk, elsewhere 
vic snou . ° . ‘ 
ner omer is bad; Huntstock vs. his creditors, 10 La. Rep. 488. In this 
eniae left the case the service was made at the proper place, to wit: the 


usual domicil or domicil of the defendant, but not on a proper person, to wit; | 
residence with a 


free person a- one living there. The law only dispenses with personal ser- 
biuve ‘fourteen , > ; 
ears of age, vice onthe defendant when he is absent from home. . 


Fra flanges III. The Code of Practice, article 174, sec. 5, requires that 


aonnt, ‘‘the citation must express the number of days given to the de- 
fendant to file his answer, according to the distance from his 
residence to the place where the court is held, to be reckoned 
from the day when the citation was served.” The citation in 
this case directs the answer to be filed ‘in ten days after sem , 
vice thereof, and according to law.” The article of the Code 
of Practice, cited above, requires the number of days to be ex 
pressed with exactitude, in order to relieve the defendant from 
the trouble of seeking information and the danger of error. In + 
the present case fen days are stated, but there is an additional 
The citation number of days according to the distance from the defendant's 


Fechner domicil to the clerk’s office, of which no notice is taken, except 


be ‘filed within by the words “ according to law;” which in our opinion are too 
ten days afier — , ei 

service, ao. indefinite, as they do not relieve the defendant from the trouble 
ing one day for : : oy 

-every ten miles and danger mentioned. The citation should have stated that the 


distance from Re re : ' 
the residence of answer was to be filed within ten days after service, and allow- 


the defendant «© ing one day for every ten miles distance from the residence of 

fice. . the defendant to the clerk’s office. ; 
In an_ action : ap DY: hi 

of partition, all TV. In an action of partition, all the parties, interested there- 


th ties in- , : . 
terexed must in, must be made parties. Vide Harrell vs. Harrell et al., 16— 


be mate PT os Rep., 974. 


ties. 
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It is therefore ordered, adjudged and decreed that the judg- Easrerw Dis. 
ment of the Court of Probates be affirmed with costs. 


June, 1841. 


SLATTER 
v8. 
HOLTON. 














SLATTER vs. HOLTON. 


APPEAL FROM THE PARISH COURT FOR THE PARISH AND CITY OF NEW 
ORLEANS. 

Positive testimony cannot be destroyed by the negative proof of witnesses who 
testified that they did not see a certain slave on board the defendant’s steam- 
boat. 

This is an action to recover the sum of $1600, the value of 
aslave, which the plaintiff alleges the defendant carried away 
from the State of Louisiana in the steamer Henry Clay, on or 


about the 10th January, 1837, whereby he was totally lost. 


The plaintiff had the steamer Henry Clay sequestered, and 
claims a privilege thereon for the price and value of his slave, 

The defendant pleaded the general issue; and reconvened 
the plaintiff in damages-to the amount of $2000, for the illegal 
and unjust ‘detention of his steamboat in two instances about 
this suit; having discontinued the first proceedings instituted 
by him. 


Upon these issues-the parties went to trial. Many witnesses 


. Were examined on both sides, and the case submitted to the 


‘The parish judge was satisfied that the plaintiff fully made 
out his case, from the evidence and gave judgment for the 
sum claimed. The defendant appealed. 


Strawbridge, for the plaintiff. 
* 


Chinn, contra. 
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Easterx Dis. Morphy, J. delivered the opinion of the court. 
June, 1841. 


~ starren, Plaintiff seeks to recover the value of a slave named Sha 
uoutox,  arack who, he alleges, was carried out of the State without hig. 
knowledge and consent on board of the steamboat Henry Clay, 

whereof the ‘defendant was master, on or about the 10th of 

January, 1837. The answerdenies the facts set forth in the pe 

tition, and sets up a reconventional demand of $2000 damages 

for the unlawful and unjust detention of the boat in this suit; 

and for the expenses and trouble imposed on defendant iq. 

causing her to be released from former proceedings instituted 

by plaintiff against her, but afterwards discontinued. There 

was a judgment below in favor of plaintiff, from which defen. 

dant prosecutes the present appeal. , ‘ 


This case presents no question of law, and the matters of 

Positive testi- fact which it involves have been determined in favor of plain. 
mony, cannot be 

destroyed by the tiff. An attentive examination of the evidence does not enable 

ee al us to say that there is error in the judgment complained of, 


testified that ; : 
> ig However'strong may appear the negative proof resulting i? 


vse ay the declarations of several witnesses that they did not see 
fendant’s steam- plaintiff ’s boy on board the Henry Clay during her voyage. 
~_ from New Orléans to Louisville, it cannot destroy the positive 
testimony in the record showing that during the trip the 
was acting on board as one of the servants of the boat un er 
the name of Jim Thornton. The testimony shows that the 
Henry Clay left New Orleans on or about the 10th of January 
1837, for Louisville ; that while she was lying below the Cum, 
berland bar, where she was stopped by the low stage of the 
waters, a steamboat called the Wave, which was passing from 
the river Cumberland into the Ohio, came alongside the Hent 
Clay to take off her passengers; ‘that plaintiff’s boy was se L 
waiting at the supper table in the cabin of the latter boat, 









aided in carrying the baggage of the passengers from the Hem 


ry Clay on board of the Wave; that besides the passengers, a 
boy Jim Thornton together with three other servants were Té 
ceived on board the Wave at the instance of defendant who 
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requested the captain of this boat to allow such of these cabin Easrzrx Dus. 
June, 1841. 


boys as might be wanted to work their passage, adding that 
the others'would pay but expressing a wish that he should be 
moderate in his charges; that the boy Shadrack or Jim Thorn- 
ton being remarkably active about the table was permitted to 
work his passage above Flint Island, when he was discharged 
and never afterwards heard of; that at some distance further 
up in the Ohio, the Wave fell in with the steamboat Tuscarora, 
from which other passengers were taken, and among them a 
‘Mr. Peterson, who instantly recognized Jim Thornton as being: 
the boy: belonging to the plaintiff, under the name of Shadrack; 
being perfectly satisfied of the identity of the slave, this witness 
urged the captain of the Wave to arresthim as a runaway, but 
the latter declined to do it; saying that the boy had been put 
on board of his boat by defendant, who would not have done it 
without authority, and that moreover defendant was responsi- 


_ ble for the boy in case he should be a slave; but it is said that . 


there is not a particle of testimony going to show that either 
Slatter, or Armstrong, his vendee, who brought this suit for his 
use, ever had any title to this slave, or that the boy Shadrack 
was ever at any time within the limits of this State. It was 
admitted on the trial of the cause “* That Slatter had returned 
to Armstrong the purchase money ($1600) of the slave men- 
tioned in the plaintiff *s petition.” With such an admission, 
the plaintiff’s counsel did not perhaps suppose that either the 
title to, or the possession of the slave would be disputed nor do 
these points appear to have been made below. Although no 
evidence was taken or particularly directed to these facts, we 
find in the record testimony, admitted without objection, which 
satisfies us ‘of the ownership and possession of plaintiff in Lou- 
isiana. Peterson declares that he told the captain of the Wave 
that the boy passing by the name of Jim Thornton belonged to 
8.F. Slatter, of New Orleans; that he had been present when 


he | H. H. Slater, the plaintiff’s brother bargained for the boy 


Shadrack with Mr. Tate, in the city of Baltimore; and that 
he afterwards saw him put on board of a brig at Alexandria, 
6 VOL. XIX. 
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SLATTER, 
v8. 
HOLTON. 
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Fasrek® Drs. (District of Columbia,) to be sent to the plaintiff at New Ob 
_June, 18 Jeans. From the circumstance that other boats were lying née 
campwett the Henry Clay at the mouth of the Cumberland river, it has 


ET AL. 


ae been contended that plaintiff’s boy may have been taken tp 
TERN oy 
maine & Prez the river by any one of these boats and that he may have got 
mESURANCE © on board of the Henry Clay at that place, as there was a fies 
intercourse between these boats for several days. This bate 
possibility cannot avail the defendant; when the proof is abu : 
dant that the defendant knew of the boy being on his boat 
a servant, and recommended him to the captain of the Wav 
The good character and excellent reputation which the 
mony establishes for the defendant, and which he no Aoi 
deserves; entirely acquits him of any improper motives; but 
cannot relieve him from the consequences of his negleet 
comply with the formalities required by our laws in relation 
persons of color; 1 Bullard & Curry’s eat 253, sec. 1 atl 
2; Session acts of 1885, p. 152. We 
It is therefore ordered that the judgment of the Parish 







Court be affirmed with costs. 8 

‘ae 

ie 

——— « 
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CALDWELE ET AY. ts WESTERN MARINE AND oul 
INSURANCE COMPANY: “oe 


APPEAL FROM THE COMMERCIAL COURT OF NEW ORLEANS. * 
A competent crew is necessary to the sea worthiness of a boat or ship; bt 
if one is provided, the occasional absence from the vessel of a hand or se 
mah on the business of the voyage does not defeat the policy, espetiilll 
when his presence could not have prevented the accident. aff 
A strong case of necessity is required to justify a master in selling his bot 
or vessel and cargo, if other means of saving either be within his reach. Bit 
where he acts with fairness and uses all proper diligence to save both ne 
Will be justified by the necessity of the case in selling both the boatitil 
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OF THE STATE OF LOUISIANA, 


_ This is an action on an open Policy of Insurance taken out Regeaay Dis. 


of the office of the defendants, by Lambeth & Thompson, 
commission merchants in this city, for the benefit of whom it 


might concern. They were the consignees of 61 hogsheads 

of Tobacco, shipped from Hatcher’s landing on Green River, mania 8 70 FIRE 
in Kentucky, on board of the flat-boat Columbus, the hegin- 
ing of January, 1838, and wrecked before getting out of said 


river. The boat was hauled ashore at the first convenient 


landing place, the tobacco taken out and sold in a dam- 
_ aged state. The captain and crew made their protest, notified 
the owners, (the plaintiffs) who abandoned as for a total loss, 


to the insurers, (defendants.) 
The plaintiffs allege the tobacco was covered by this policy 


gad worth $60 per hogshead. They claim the sum of $3660 


with interest; and $284 for money laid out and expended ip 
saving the tobacco from the wreck for the benefit of the defen- 


ants. They pray judgment for these sums. 
'. The defendants admitted the execution of the policy sued 


on, and pleaded the general issue: They averred the sale of 
the tobacco by the master of the boat was illegal and unautho- 


tized, and that they are in no manner liable. 


There was a mass of testimony taken on the trial which is 
detailed in the opinion of this court, in relation to all the points 
or grounds of defence. 

The jury returned a verdict of $3944 with legal interest. 


‘The plaintiffs remitted the sum. of $1074 25, which left the 
‘ sum of $2869 75, and for which judgment was rendered, with 


legal interest from judicial demand. 
The defendants appealed. 


Peyton & Jones, for the plaintiffs. 
Maybin §& Grymes, for the defendants. 


Garland, J. delivered the opinion of the court. 


This action is brought on an open policy of Insurance taken 
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Eastern Drs. by Lambeth & Thompson, for the benefit of whom it may 


June, 1841. 


CALDWELL 
ET AL, 
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WESTERN 
MARINE & FIRE 
INSURANCE CO, 





concern, upon tobacco shipped on flat-boats from any point or 
landing on the Ohio River or its tributaries, directly or indi. 
rectly, consigned to them in New Orleans. 


In January, 1838, the plaintiffs shipped on‘a flat-boat from 


a ware-house on Green River in Kentucky, sixty-one hogs. 
heads of tobacco, consigned to Lambeth & Thompson, which 
it is alleged are included in the policy at the rate of sixty dal- 
lars per hogshead. 

It is alleged and proved that the tobacco was shippebil on 
board of a flat-boat, staunch and tight, and in all respects fitted 
for the voyage, having a competent steersman or master and 
the ordinary number of men as a crew. In descending Green 
River in daylight, in a place where a snag was not previously 
known to be, the water from ten to fifteen feet deep, witha 
smooth current and in a long reach of the river, the boat strack 
upon a snag which made a hole through her bottom and ina 
few minutes she sunk, one end hanging upon the snag. The 
master. and. crew appear to have used every effort in their 
Assistance was procured 
got off the snag 


power to save the boat and cargo. 
as soon as practicable, and the boat after being 


was taken to the nearest landing, her deck only being above. 


water, and the tobacco landed as soon as practicable, but some 
of it was in the water three days and all nearly two days. As 
soon as possible the master called on the senior justice of the 


peace of the county for advice, as to the best course to pursue, 
that person not knowing what was best to be done, went with 


the master to the clerk of the county, at whose suggestion the 
parties went to the judge of the district, and by the advice and 
direction of that gentleman the master made his protest and 


took measures to have the tobacco sold, as no other boat could 


be had to reship it, and the master had neither means or shek 
ter to open the hogsheads, dry the tobacco and repack it. No 


regular survey or appraisement was made of the boat or cargo’ 


previous to the sale. 
The plaintiffs or their agents, as soon as they heard of the 
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wreck, made an abandonment and claim as fora total loss. Eastern Drs. 
June, 1841. 


he remaining facts will be stated in connection with the — 


grounds of defence. The defendants having appealed from °Bbwahe 


the judgment given against them. ota 
The first ground relied on for a reversal of the judgment is, wanine & FIRE 

that the boat became unseaworthy or unfitted for the navigation “*’"**°*° 

during the voyage, and was so at the time of the loss, by not 

having on board a sufficient crew. It is in evidence that the 

ordinary crew of a boat is three persons, that is, a steersman 

and two hands. At the time of the loss one of the hands had 

taken the canoe belonging to the boat and gone ashore to pur- 

‘chase some sugar for the use of those on board. He was ata 

short distance when the accident occurred. It is further 

shown, that at the time the boat was in smooth water and in a 

part of the river considered safe. Several of the witnesses 

who have navigated the river for years say they never saw a 

snag in that place before, and another boat was a few yards 

ahead which passed over or very nearly over the sanie spot in 

‘safety. A person who was superintending the works going on 

to improve the navigation of Green River says, that in conse- 

quence of the number of trees felled on the banks snags had 

become fixed in places where they were not before, and the 

best navigators might be deceived. It is further shown, that 

if the absent man had have been on board, he could not have 

prevented the accident, as no danger was anticipated. Several 

witnesses depose that if five times the number of the ordinary nd pee, 


crew had been on board the accident could not have been pre- ry ,to the sea- 
worthiness of a 


vented. boat or ship; but 


It is as unquestionably true that a competent crew is requi- dei a on a 


site to seaworthiness as having a competent master, and the sional absenee 
from the vessel 

necessary tackle and apparel, and if the vessel is not properly of* _— sean a 
: : | * man on the busi- 
furnished in that way when she commences her voyage, it is a ness of the voy- 


cause for avoiding the’ policy; 1 Phillips on Insurance, 312 et = oe poli- 


seq. But if a competent crew is provided for the whole voy- 3, ap 


“age, the policy is not defeated by the occasional absence of sence could not 


Pe? : _ have prevented 
some of the sailors on other duties in the course of it. A ship the accident. 
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Eastern Dis, at sea, might under particular circumstances be compelled tp 
June, 1841. 


capwELL and a ioss take place during their absence in search of water 
ET AL. 


vs. or provisions, yet we think the policy would not be avoided in 


WESTERN 


manne & Free Consequence. Mr. Justice Bayley held in the case of Busk : 
vs. Royal Exchange Assurance Company.; 2 Barnwell & A} 
derson, 73; ‘*The owner is bound in the first instance to pro — 


INSURANCE CO. 


vide a ship with a competent crew, but he does not undertake 


for ‘the conduct of that crew ig the subsequent part of a 
voyage ;”’ 1 Phillips on Insurance, 314-—-15. 

- In this case, when the boat.struck, the man was absent foal 
necessary purpose, and there was certainly less risque in send 
ing him. ashore in a pirogue to purchase necessary supplies 
than to land the flat-boat in a. swollen stream with banks jp- 
cumbered with fallen timber, 

This case is very different from those in 6 Martin N. §, 63; 


and 14 La. Rep. 489. We think the plaintiffs have proved 


the boat was river worthy notwithstanding the absence of ong 
A strong case of the crew, and according to the authorities cited from 3 Ma 
of necessity 18 son, 439, and 2 Washington 152, 375, they have sustained be 


required to jus- 
tify a master in hei e, 
telling ae tear ett of their cas 


wr vessel and The second ground of defence is, that the sale was unneces 

cargo, if other 

means of saving Sary. It is certain that a strong case of necessity must be 
h Kite ; ; a 

either be within made out to justify a master in selling a vessel or cargoyif 

where he acts other means of saving either be in his reach; and he must 

‘with —_ fairness 


and usesall pro- avail himself of all proper diligence, (taking his situation and 
per diligence to 


save bothhe will the condition of the vessel and cargo into consideration,) 4 
be justified by 


the necessity of Procure the means; Abbott on ‘Shipping, p. 2, et seq. 
é ped sees In this case it seems to us the master of the boat acted with 
and cargo. great discretion and fairness. As soon as his boat sunk he 
used every effort to get it to the shore and ‘succeeded, although. 
full of water and sunk to the deck. He procured all the a» 


sistance in his power to assist in landing the tobacco,-and got 


out every hogshead as soon as practicable, though much dam ; 


aged. He applied to persons presumed to be most compete 
to advise him, what was best for the interest of all conceruel 


e 
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_ have a portion of her crew absent for very necessary Purposes 
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' The sale appears to have been fairly conducted, and advertise- Easrens Drs. 
88 : . . SJ 2 . 
qents sent into as many as four counties from seven to nine outaeaiian 


edo 






vater — days previous to it, and persons attended from a distance of °4X®WEML 
edin more than forty miles to bid. Two companies were formed ; fi 

Busk @ who bid against each other, and the tobacco was cried for more manmwe & Fine 
c Al & than two hours and sold for $1075. eres ae 





~ It is shown the master could not have procured another boat 
to ship the tobacco on, or raise and repair the one’sunk, and 
“it is further shown that if he had been able to doso, the to- 
bacco would have been rotten before it could have reached 
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New Orleans.. Two witnesses engaged in the tobacco busi- 





ness in this city state such to be their opinion, and relate an / 





instance where a cargo of tobacco was sunk near Helena, in 





‘Arkansas, remained in the water only six or eight hours, then 
brought to the city in a steamboat, and the loss was sixty-two 






» 83s per cent. That it would have been total, if brought from 
oved Green river, in Kentucky, on board of a flat-boat we cannot 
one | doubt. . 

Ma- The defendants say the master and crew should have open- 





ed the hogsheads and dried the tobacco. The evidence on this 
point satisfies us that it was not in his powerto doso. For 
that purpose it was necessary to have a number of houses or 
barns in which the tobacco could have been hung up. After 
it was dried it was necessary to let it remain suspended, until 
the weather should make it Sufficiently moist to be handled 
without injury, so as to put it in bulk and then into the hogsheads. 
All the witnesses who saw the tobacco, say that at the place 
where it was lying, no shelter or covering could be had to put 
the hogsheads under, after they were taken from the water, 
and they were exposed on the bank nine days. On the day of 
the sale, water was still draining from some of them. The 
‘tobacco was purchased by a company, composed of persons in 
the neighborhood, by whom it was hauled to several planta- 
_ tions, where it could be opened, and the necessary houses and 
"presses or prizes found for the drying and repacking it. Brown, 
one of the purchasers, says, that sixteen hands were employed 
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Basrony Dis. nearly two months, before the boat could be raised wedsa 


June, 1 


Ss sebdiins. 
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INSURANCE Co. * sale as 10 justify the master in acting as he did. 


andthe tobacco in a condition to be shipped again. The 
nesses state the tobacco sold for fully as much as it was wort 
, and we are satisfied such an eminent necessity existed for 

The judgment of the Commercial Court is therefore af 
with costs.’ 


RANCE COMPANY. 
‘ a ll 
ON AN APPLICATION FOR A RE-HEARING. 


When the judgment of this court is confind to the points filed or raised in 
argument of the case, it will not listen to an application for a eeeae:: 
other grounds suggested after the cause has been decided. 


Maypbin & Grymes, for ‘the defendant, suggested there w 
error in the judgment of the court, rendered in this case in’ 
lowing interest. They asked for a re-hearing and a revisi 


of the judgment in this respect; and cited in support of theit 
application the following authorities: C. Pr. 654; 7 La. Rep., 


134, 596 ; 8 Idem 572; 11 Idem 236. 
Garland, J. delivered the opinion of the court. 


The defendants apply for a re-hearing in this case, on t 
ground thatthe verdict and judgment of the court below gi 
the plaintiffs legal interest from judicial demand. 

The objection now raised was not stated in the points file 


and the first complaint is after the judgment has been affirmed. 


This court in the investigation of the cases that come before i 
pay all proper attention to the points made by counsel, but di 


not feel bound to confine their examination to them exclusively, 
% 
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« 


i on therefore sometimes. decide upon grounds that “counsel ie Dis. 
: have not suggested, but it may happen, that points not sugges- a 
ted sometimes, escape . -our attention, or on examination ddynot pm 
- geem to require our interference; but that is not a.ground fora wzsrsny 
a hearing. “When we decide a cause on grounds not sugges- TsHcnawex 0, 
‘g “ted by,counsel, we always listen, with pleasure to any reasons When the 
that may be*suggested, to induce’ revision of our opinions, poo 


: ‘but when our judgments are coulihed to the points filed, we oe Polis 


will notdisten to a re-hearing on ae suggestédpafter:i in the 


ent of the 
the cause ‘has been decided. The re-hearing is-refused. cane, it will not 
‘ ‘ ” ‘ . tion for 


elisten to ‘forth, . 
-hearing ‘ 
other 5 ot hi 
suggested after 
the cause has 

been. decided. 
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(AGE vs. WESTERN MARINE, AND FIRE INSURANCE 
COMPANY. ™ 


* 
APPEAL FROM THE comneiaict at COURT OF NEW ORLEANS, 


The bill of lading is sufficient evidence of ownership, to entitle the shipper to 
pore the insurance; even against the testimony of witnesses to the 
contrary. 

A fair and bona fide sale of damaged property under circumstances that ren- 

der its shipment to the port of destination impossible, except in a very 
damaged condition, is the best that can be done for all concerned, and under- 
writers have no cause of complaint. 


This is an action ona policy of insurance taken out of the 

' office of the defendants, by Lambeth & Thompson, in the 

usual form, declaring on its face to be for the bénefit of whom 

itmay concern. It is alleged to cover two cargoes'of tobacco, 

shipped in two flatboats from Big Barren river in Kentucky, 

by and in the name of the plaintiff, and consigned to the said 

., Lambeth & Thompson, commission merchants in New Orleans. 

"The tobacco is by a memorandum endorsed on the poticy, 

» walued at $60 per hogshead. The boats were both sunk and 
7 VoL. XIX. ° 












CASES IN THE SUPREME, COURT: 


Easrzrw Drs, the tobacco almost an entire loss, by the ‘accidents and pe 
Janes 1H. _ insured against. The mastérs of the boats made sales. n 
- rack =the tiecessity of the case; at/the place where the property w 
: wEsTERX damaged, and the plaintiff abandoned ‘to the underwriters 
Tapumaron oo. for a tofal loss. He now claims the value of 87 hogsheads 
tobacco, at the rate of $60 per hogshead, amounting, toget 
with expenses incurred in Saving the damaged tobacco, 
$5352 50’; after deducting $464, the sum for which it sold. 
’ Phe def€ndants, after,admitting the execution of the voli 
| pleaded the general i tant, and denied specially the legality of 
», the sales .of. the damaged tobacco, and every or any liability 
* whatever: 

The case was tried on these pleadings ‘and issues, and sub. 
mitted to a jury onthe evidence. It turned principally on the 
evidence and facts ; all of which are fully stated in the opinion | 
of this court. x 

There was a verdict and judgment in favor of the plai iff, 
for $5220: after an unsuécessful effort to obtain a new tri 
the defendants: ‘appealed. 


Jones g Piston, for the plaintiff, 
Maybin & Grymes, for the defendants. 
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Morphy, J, delivered the opinion of the court. 


On the 16th of October, 1837, the defendants underwrote & 
policy of insurance to Lambeth & Thompson, commission 
merchants, on aceount of whom it may concern, upon tobaceo 
shipped or to be shipped to the latter, at or from any point of 

. landing on ‘the Ohio river or its tributaries, to New Orleans, 
. between, the 26th of September, 1837, to the Ist of March, 
1838. By a memorandum addéd to the policy on the 8th f 
January following, the valuation on the tobacco insured val 
by consent, raised from fifty to sixty dollars per hogshe 
On the 20th of January; 1838, the plaintiff, a resident of Barr 
coufity, State of Kentucky, shipped from two places on Big 
Barren river, 2 tributary of the Ohio river, two cargoes B 
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; the one consisting of sixty-two hogsheads, in the a tee. 
oat Genjaiih Franklin, whereof Benjamin Ritchey was 7 
_ aster, and the other of twenty-five hogsheads, in the flatboat oo &: 
on wn, of which John Brown was master; the tobaced | wnat 
. consigned to Lambeth & Thompson in New Orleans, with msvnaxczeo. 
fpstractions to effect insurance thereon. On their way to the 
‘ ! _ port’ of destination, the Benjamin Franklin ran against @ root 
or snag concealed under the water, near the mouthgf Philips’ 
' Branch, in Barrén river, and the Sam@Brown sprung a leak at 
sshort distance from that place, by which accidents both the 
boats sunk. ‘The tobacco on board of them, having remained “* 
r some time under water before it could be withdrawn, was found 
; to be materially damaged; whereupon the masters of these 
a boats, after making their protest and giving due notice by ad- 
| yertisements, proceeded to sell, and did sell at public.auction 
$ the said tobacco for the benefit of all concerned. Under these 





































“Wreumistances, the plaintiff claims mnder the aforesaid policy 

: asforatotakloss. The defendants deny the facts set forth in 
a plaintiff *s petition, or that they be indebted tothe plaintiff in: 
is any amount whatever. They aver that the’ sales alleged to 
havé been made, were illegal and pretended ; that the flatboat 
Sam Brown was not seaworthy at the beginning of, nor during 

- the voyage insured ; and that the plaintiff has no cause of action 
whatever against them. The case was laid before a jury who 


f ; 

a brought in a verdict for the plaintiff in the sum of $5220: a 
oa Temittitur having been entered for $403, the nett proceeds of 
a the sale of the damaged tobacco. Judgment was rendered 


. aeordingly. After failing in an attempt to set aside this ver- 
dict and judgmeut, the defendants appealed. 
It is not denied, that these shipments of tobacco to Lambeth 
& Thompson were covered by the policy sued on, or that an 
‘abandonment was made to the Company; but it is said, that 
am - plaintiff shares an interest only in four of the — on 
bal board of the Benjamin Franklin ; that the balance of 
Bs _ bacco belonged to a number of other persons, whose 
are marked on the hogsheads, and that the plailftiff can recover 
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: 3, 2s. only, to the extent ‘of his interest. The testimony in the x 
ras 2 188t- _-cord on this head cannot, in our opinion, outweigh the eviden 
ad —_ restilting from the bill of lading, which is in the name of'p 
= fiff. He had the possession, custody and ‘control -of the! 

®; vsuranceco. bacco, coupled with a legal-title to the same... It would b 
alae is, sufi strange indeed, 7 that an interest which would give him a righ 1 
Ch enetince Of action for the property as ‘bis own, should not be susceptible’ 






























































of ownershi F 
=. - on ips of being i igsur red. Admitting that the plaintiff had an absolute ant 
the insurance; and entire right of ownérship only to four of the hogsheads hat 
; pie oy the insured on board of the Benjamin Franklin, yet as trustee or bro 
pares a the agent of the owners, he had in the balance of the cargo such tob 
i. a qualified interest, as authorized him to protect it by insurance, cet 
2 Phillips, 511-740; 1 Peters, 163; 10 Pickering, 4033 4] 
Mass., 183 ; 4 Wendell, 75. | wi 
In relation to the necessity of the sale and the seatrorthi ss ter 
of the boats, we think that the evidence preponderates in favor on 
of the plaintiff. A number of witnesses, and among them he tha 
builders of these’ flatboats, declare that they were strong am ate 
substantial, and well fitted for the navigation of the Ohio, sal 
Barren and Mississippi rivers ; that they were provided with ing 
an experienced steersman, a sufficient number of hands, &e., thir 
with every.thing necessary to boats of this description: The duc 
circumstance of the springing of a leak in the Sam Brown, tot 
shortly after her departure, cannot of itself create a presump of 
tion of unseaworthiness, for the witnesses say, that such acc nev 
dents not unfrequently happen to the best flatboats, and from efit, 
causes that cannot sometimes be ascertained ; but even if such is 
a presumption existed, it must yield to the positive proof given que 
8 in this case, that the boat was a new one, staunch and sea our 
worthy in every respect. The springing of a léak is surely arr 
* one of the perils insured against. As to the Benjamin Fr . Br 
lin, she struck against a root or snag concealed under the su late 
face of the water, and sunk in spite of every exertion madé @ i per 
prevént the accident. ‘ The tobacco saved from the wreck had 
re ed immersed in the water or floating on its surfac 


between thirty ind forty hours ; when rescued it was found st 
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. %, * fe 3 ‘furs 
hly saturated with water and damaged, with the femw *| 
Foren ly saturated with water a maged, wi excep Eaerzax — 
| fign of a few hogsheads, as to be considered as almost worth- 
g es allthe witnesses, but one; assess the damage at 76 per 


PAGE ©», 
v8. 
. Buitable warehouses and the necessary apparatus for 


WESTERR- 
MARINE & FIRE 
dyin, sand reprizing the tobacco, were not to berprocured near isunaxceco, ® 
B “the spot where the accident» hiappened ; “énid'the witnesses, 
“even those who thought that the*fobacco could have been dried 
and teprized, express the opinion that the expeniggs would 
have amounted to'more than the damtaiged tobacco would have 
brought in New Orleans. One’of them (Foster) says, that the’ 
tobacco was so”’much damaged, that he would not have ac- 
cepted it as a gift. 
‘Under such circumstances a sale was surely, as most of the 
witnesses declare, the best thing that could be done for the in- 
terest of all parties concerned ; and the evidence shows that 
on occasions of this sort; it is the course generally pursued in 
that seetion of the country. No newspapers being published 
ata distance less than twenty-five or thirty miles, notices of the sa fair and 
sale were posted up at different places in the neighborhood dur- of 2 
ing five or” six days, and the sale was well attended. Every Property under 
thing from the evidence before us appears to have been con- that render its 


shipment to the 


ducted with fairness and with a view to do the best according port of desting- 
tion impossible, 
to the circumstances of the case. That a master may, in case except ina very 


ofnecessity for so doing, sell the ship or cargo damaged, has ign, ow —. 


never been doubted, but it must be done bona fide for the ben- that can be done 
for all concern- 


efit, of all concerned; as to what is a case of necessity and what ed, and under- 
writers have no 


is not, depends upon the particular circumstances and is a cause of com- 


. question of fact to be determined by the jury; the evidence in —_ 


our opinion fully justifies the conclusion to which they have 
arrived ; 2 Phillips on Insurance, 315, 327, and 328. 
Butit is contended that the sale was merely pretended and simu- 
lated and that the plaintiff by his acts of interference with the pro- 
\ perty has revoked his abandonment and can now claim only for a 
| pertial loss. There is no proof that the plaintiff became, the 
\ purchaser of any’ portion of the tobacco saved; but fro 
\ fact that a part of it was bought by his brother-in-law, and that 
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pew it was afterwards placed“under the plaintiff’s care to be dr 
and re-shipped in two of his boats and one of them bering 8 


the plaintiff, in whose charge it was, gave orders in relation te) 


it; the inference is drawn, or attempted to be drawn, that : 


. plaintiff was himself the purchaser. This. inference has " 


been adopted by the jury, and we cannot say that they er 
The acts of the plaintiff which. are represented and insisted 


by the defendants as acts of interference and ownership, 


cient in law to revoke the abandonment, may each and every 
one of them have been done by him, as the agent of his broth 
er-in-law, the purchaser. The capacity in which he acted was 
a matter.of fact peculiarly within the province of the jury, and 
we can see nothing in the evidence which makes it our duty 
disturb their verdict. 

It is therefore ordered, that the judgment: of the © 
cial Court be affirmed with costs. ae 





VAUGHAN vs. WESTERN MARINE AND FIRE ENSU= 
RANCE COMPANY. 


APPEAL FROM THE COMMERCIAL COURT OF NEW ORLEANS. 


The master of a boat or vessel whose cargo is damaged by the perils insured 
against, so as to render its re-shipment inexpedient and unprofitable, has aw 
thority to sell it for the best price at the place, and for the benefit of all cow 
cerned, 


If a person acts merely as the agent of his son-in-law, at the sale of his own pre 
perty, and in superintending it afterwards, he will not be considered as inte 
ested, or his acts viewed as an interference with the property, or as an exencis® 
of ownership over it. 

wim important fact, submitted to a jury, is not positively proved, buf ¢ y 

d from the evidence, their verdict is entitled to great weight ; and 
not be set aside unless manifestly erroneous. 
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’ This is amaction to recover of the insurers the value of Bix- Eastern ‘Drs. 
ty-three hogsheads of tobacco, estimated at $50 per *hogsheaa; on ar 
_qhich is alleged to have been covered by an open polity 6f Vv4veHAN 
‘fnsarance taken out of the office of the defendants by Tiernan, wrseean* 
Caddy & ©o., , commission merchants, for the benefit of all mers od 
% whom it inight, concern. The tobacco was shipped on board ' 
“‘g flat boat in Green’ river, Kentucky, and consigned to these 
commission merchants in New Orleans, but the boat. struck a 
snag and sunk in said river. ‘The tobacco was taken out ina 
damaged) state, and sold on the bank ‘by the master, for the 
benefit of the underwriters. 
The plaintiffabandoned as for a total loss, and claims the sum 
of $3150, the valueof the tobacco, and also the expenses of 
it out of the river and. selling it, after deducting the 


‘smount of the sales. 

’ The defendants pleaded the general issue and denied all lia- 
Dility. They aver that the sale of the damaged tobaceo was 
illegal, pretended and fraudulent, and that the flat boat was 
mseaworthy, &. 

The case was submitted to a jury with a mass of testimony, 
upoti which they returned a verdict in favor of the plaintiff for 
the sum: of $2950, the value of fifty-nine hogsheads of tobac- 
co. After an unsuccessful attempt to obtain a new trial, from 
jadgment confirming said verdict, the defendants appealed. 


C. M. Jones, for the plaintiff. 


t 


Maybin, for the appellants. 


‘Morphy, J., delivered the opinion of the court. 


This action is brought on an open policy of insurance under- 
written by defendants in favor of Tiernan, Cuddy & G@., for 
whom it may concern. The plaintiff claims, as for a total loss, 
the value of acertain number of hogsheads of tobacco, which he 
‘alleges were shipped by him to the address of the said Tiernan, 
Caddy & Co., commission merchants in New Orleans, * 
Caldwell’s point, on Green river, State of Kentueky. The 


? 


4 
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Eastern Dus, petitionsets forth that the flat boat No. 4, of whichJohn M 
_ June, WANS tin was master, started from the aforesaid place in June, 18% 
vawen#4® — having on board the said tobacco; that the. said boat which 
a was good and sound at the time of departure, proceeded doy 
INsyRaNce co. the river to a point called Roach’s Landing,-to take in theiba a 
ance of her cargo; that while she was lying at this place 
tained by low water, she suhk on account of having been ih 
ed either by striking on a log or in consequence of injury fre 
the winds or both, byw awhich accident’a’ total loss of said t 
co occurred by one of.the perils insured against, to wit :, 
dangers of the river. ‘The defence is that the boat was notses 
worthy at the commencement of and during the. voyage it tr 
ed; that the sale made of the damaged tobacco was illegal, pret 
ded and fraudulent on the part of plaintiff, the same having Y 
bought in by him or on his account and for his benefit, and it 
the plaintiff has no cause of action, whatever, against the’ nder 
writers. 4 } 
This case presents the same questions of law as that of Pa 4 
against the same defendants, decided this day. The facts: 
the two cases do not materially differ and the evidence in bol 
is much the same in relation to the circumstances attending i 
loss, the seaworthiness of the boats and the necessity of i 
sale of the damaged cargo, made by the masters. It is'them 
fore deemed unnecessary to go -into a detail of all the testi 
ny which is extremely voluminous; an attentive examinati 
of it does not enable us to say that the jury erred in the view 
they took of it. Be 
The point most insisted upon by defendants is the nai 
the sale and the effect of the interference of the insured 
the property after the abandonment. The evidence shows 
that as.soon as the tobacco was rescued from the river, a sur 


ae ee 


a ait wipaaeaaiaeaeatiaen 


rk 


vey of it was called by the master and the damage assessed at 
seventy per cent. There being no newspaper published a 
Greensburg, written advertisements of the sale were posted @ 
at different public places during four or five days. The tobs 


a 
roote 
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“of the day, and «good many prsons wets prosnt atthe sl; Ragan 
the tobacco brought e557 50, which was conaiqees as a feit ee 


ar 
ve. 


es express.the opinion that the best diapiesition which could = 
j ‘2 y have been made with the cargo at that season of the year isveaaen co, 
‘gasto sell it on the bank where it- was landed, and that had Pe hag ond 
‘been removed to ‘Greensburg or re-shipped to New Orleans, it *!: fy ot 
would not have brought the sum which it sold for, after deduet- Bae pera 
jag necessary expenses ; that this course is generally pursued as to jn arve its 
on Green river und that it is the most beneficial to the interests coe ae ai 
of the underwriters. The plaintiff was present at the sale and oo hare, ag 
the-tobacco was purchased by J. G. White, his son-in-law. a pe Mor the” best 
After the sale the damaged tobacco was opened, dried and re- swe, and ‘oe 


packed under the superintendence of the plaintiff, and about ma 


tT fitee months after the sale, it was re-shipped for New Orleans. 


bythe orders of the plaintiff, and placed in a warehouse. 
From these circumstances the defendants contend that plain- 
fff was himself the purchaser of the tobacco; that he eould Shy Pode 
net buy at a sale made by himself as agent of the underwriters, the agent of his 


and can now claim only for a partial loss as if no sale ‘had the ‘ana bis 
taken place. ind te superin - 


“The witnesses declare that they cannot say whether the srg a. 


plamtiff had an interest in the tobacco purchased by his son-in- od as equned, 
law, or whether he attended to all this on behalf of the latter. or his acts view- 


This question of fact the jury decided in favor of the plaintiff Seis whee 
‘Whe was acting only as the agent of the purchaser, his acts Se cecnie’ af 
be viewed as an interference or such an exercise of °°" P over 
ownership over the property as can amount to a waiver of the Bn. Node 
‘ @bandonment. When an important fact in a case submitted mitted to a jury, 
is not —, 
toa jury is not positively proved by, but is only to bé ihfer- ly proved 
ted from the evidence, their verdict is entitled to great weight. from vaered 
As we have often had occasion to say, we will interfere with dice ie. cuted 
verdict on questions of fact only when it is ——— contra- ped. gee Age. 
/ Fyto the positive evidence of the case. set aside woe. 
The judgment of the Commercial Court is therefore cols ae 
with costs. 
8 VOL. XIX. 
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HAMER & CO. vs LAWRENCE ET AL. 


APPEAL FROM ‘THE COMMERCIAL COURT OF NEW ORLEANS, 


BAWRENCE ET Where the evidence showed that the sale from the defendant to the int 


aL, 


was only to give the latter a colorable claim to the property (or 
the sale was held to be made for the purpose of protecting it from the y 
of creditors, and void. 


So, where it appeared the defendant gave orders to the intervenors to 


cotton in their names, it was held, that the legal possession and contral g ~ 
it remained in him, as owner, through the interposition of these_pe “ 7 


his agents. 


This suit commenced by attachment. The plaintiffs i 


reside in the State of Mississippi, allege the defendants, 


rence and Cattling, also non-residents, are justly indebted. 0 


them in the sum of $4000, with interest, and that their de 
have ptoperty within the jurisdiction of the court, which ¢ 
pray may he attached; and that they have judgment for 
amount of their said debt, to be satisfied from the proceeds 
such property as they may find belonging -to their said 
ors. ' 

An attorney to represent the absent defendants was - apy 
ed, who put the cause at issue, when Messrs. Elliott & 


ley of Mississippi, intervened, claiming one hundred and ¢i b 
ty-one bales of the cotton, which had been attached as the p : 


perty of the defendants, to belong to them. 

The. contest was between the plaintiffs and intervenors. 
were several depositions read on the trial, taken in Missi 
touching the ownership of the totton. One of the, most 
rial items in the evidence adduced on the trial, is the fo 


_ note from one of the defendants. 


‘‘ Messrs. Elliott & Worley, or R. A. Moffett, 
Will ship my cotton at Parker’s Landing, to Ward, Mc 


& Co., New Orleans, when directed by R. A. Moffett, w 


so todo. My cotton is marked H.” 
“JAMES CATTLING.” 





‘¢ Hotmzs Co., February, 1 1840." 4 
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There was judgment dismissing the petition of intervention, Essrzaw Dis. 
and the intervenors appealed. _Fune, 194. 
HaMEn & co. 


I. C. & G. B. Duncan, for the plaintiffs and appellees. nai 


aL. 


# Chinn, for the appellants. 


' Simon, J. delivered the opinion of the court. 
ick 


= « Plaintiffs seek to recover a sum ‘of four thousand dollars, to 
at Secure which they sued out a writ of attachment which was 
M) levied on one hundred and eighty-eight bales of cotton, as the 
“3; property of the defendants. During the progress of the sujt, a 
petition of intervention was filed by Elliott & Worley, residents _ 
ofthe State of Mississippi, in which they state themselves to 
be the owners of the cotton attached, having caused the same 
"wo be shipped to New Orleans, and pray that said cotton be de- 
r ereed to them, &c. The plaintiffs answered said petition of 
imtervention by pleading the general issue; and judgment 
having been rendered below against the intervenors, the latter 
appealed... a 
The intervenors have attempted to establish their title to 
 the'eotton attached, as proceeding from a sale made to them 
by James Cattling, one of the defendants ; and have also endea- 
wored to show a delivery of the same previous to its being 
shipped to New Orleans; for this purpose they have been oblig- 
ed.to resort 1o the testimony of the defendants themselves, 
from whose evidence it appears that through the interposition 
ota. Moffett, of the house of Ward, Moffett & Co., of New 
Orleans, a certain order was given by Cattling in favor of the 
- intervenors or R. A. Moffett, to ship his cottoh at Parker’s 
‘Landing on the- Yazoo river, to Ward, Moffett & Co., when 
directed by R. A..Moffett so to do. This written order was 
delivered in consequence of certain arrangements made be- 
tween Cattling and Moffett for the purpose of satisfying an 
execution which had been issued against Cattling, at the suit 
of the firm of Ballard, Franklin & Co.; these arrangements 
having failed, Cattling undertook to sell his cotton to the inter- 
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Eastzan Dis. veniors, on the terms and conditions mentioned in his testi 
June, 14. and received from them their check at sight on the branchef 
sepa & co. the Mississippi Union Bank at Lexington, Miss., for seven 
ecw gr thousand: dollars, with the understanding that its proceeds 
ra were to be paid to the deputy marshal on the execution alre 
mentioned. Some twenty days after the receipt of the checkj 
Cattling, finding it would not answer his purpose, returned it” 
to the intervenors on their agreeing to pay him for the con 
in such funds as would answer his other purposes. Cattliog. 
further says that the cotton which he sold to the intervenom 
was identified between them at the time of the sale, as being 
all the cotton which he then had at Parker’s Landing; that 
sale took place before the cotton was shipped: and that a 
shipment made on board of the steam-boat Bunker Hill, wag 
wholly unauthorized by him, and without his knowledge af 
-the time, &c. 4 
On the other hand, the testimony of Capt. Powell, chon 
that he was applied to by a Mr. Barksdale of the firm of Jones 
& Barksdale, for the purpose of getting him (the witness) to 
take the cotton in question belonging to Cattling, and whic 
was then at Parker’s Landing. That at the time, Barksd 
presented him a written order signed by James Cattling, a 
thorizing Elliott & Worley, or R. A. Moffett to ship it, and 
that he gave up said order to Barksdale at the time when 
bills of lading were signed., He further states that he was di 
rected. by Barksdale to mark all the cotton which he mi 
find unmarked, with the letter M; that he found thirtW™ 
bales so unmarked, and.caused them to be marked with 
letter M ; the balance (one hundred and fifty-six bales) having — 
been previously marked, H. That when he received the ordet 
to go after the cotton, he was informed by Barksdale that there” 
might be some difficulty with some of Cattling’s-creditors, and 
that the cotton might be attached; that he, Barksdale, 
merely acting as an agent in the matter, and did not wish t 
(witness) to say any thing about the cotton or to mention whete: 


it came from; that Barksdale asked him if any way could ; 
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. devised by which said cotton would not be known in New Or- Eastzax Dis. 
Jeans to prevent an attachment, and witness suggested that all fe, nia 


he could do was to give it different marks from the real ones on beeper” os. 
the manifest. Witness understood the cotton to be Cattling’s, Lawrence er 
shipped es his and on his account, and did not learn: that any -e 
sivance had been made upon it, or that any other person had 


goy claim to it, The bill of lading was made in the name of 


Jones & Barksdale, and the cotton consigned to Ward, Moffett 
& Co. Other witnesses have also been examined whose testi- 
mony tends to eorroborate the evidence of Capt. Powell. 
Under such a state of facts and circumstances, we cannot Where the 


forbear remarking that this is another instance of a flagrant at- cas 9 Qing wt 


" tempt to screen the property of a debtor from the reach of his ‘fom the defen- 


mo. : ; dant to the in- 
creditors ; every thing shows that the sale made by Cattling to ae 
‘ 4 * only to give the 
the intervenors, was merely to give them a colorable claim to latter a colora- 


‘ a $ ble claim to th 
the cotton, and was undoubtedly intended to protect it against snap te 


Cattling’s creditors, who might perhaps undertake to follow it —s —— 


into Louisiana. It is clear that said cotton never ceased to made for the 
: F “ : purpose of pro- 
belong to Cattling; that the legal possession and control over tecting it from 


i ined in hi : e it of 
itremained in him, and that far from there having been any pa tag an 


legaldelivery thereof made to the intervenors, Cattling continu- "°S5 where it 
ed to exercise upon it all his rights of owner through the inter- Sppeared the 
i ’ ' efendant gave 
position of persons who cannot be considered but as acting as wo to the - 
j fi en ervenors 0 
his agents. We can hardly believe the story of the condition- ship his cotton 
alsale made to Moffett, and of the subsequent arrangements it was held, that 
made i the intervenors. Why was the order to ship the pp 5 ee 


iginally given to Elliott & Worley, or R. A: Moffett ? over it —_ 
ifat that time the transaction: existed solely between Cattling oveer, through 
and Moffett. and if the sale to the intervenors was only made if Gems hartaes 
subsequently, and after it had been ascertained that Moffett had  “* 4sents. 
failed to comply with his obligations? does not this circum- 
stance show an anticipated intention on the part of Cattling to 
obtain their collusive mterposition? We think itdoes; and 
we cannot hesitate to conclude that the claim set up by the in- 
tervenors, attempted here to be sustained by the testimony of 


their very vendor, who is one of the defendants, is nothing but 
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Easrzrrx Drs. the result of a collusive understanding between them and'the 
Fane, TaN. defendants. But however it may be, it is evident that the cot- 


carnottton ion has never been delivered to nor paid for by the intervenors, 


a ta * since from Cattling’s testimony, it is shown ‘that having 


MUNICIPALSTY 
No. 2, 


taken a check for the price of the property, he returned ito. 

Elliott & Worley, and thereby cancelled the sale. Weare | 

of opinion that the judgment appealed from ought not to be 

disturbed. . 
It is therefore ordered,.adjudged and decreed that the judg. 

- ment of the Commercial Court be affirmed with costs. 


CARROLLTON RAIL ROAD COMPANY vs. MUNICIPALITY 


NO. TWO. 


APPEAL FROM THE PARISH COURT FOR THE PARISH AND CITY OF 


* NEW ORLEANS. 


Ancient plans of a city are admissible in evidence to prove the boundaries of t 
lots sold in reference thereto, and the direction of streets so far as they may 
extend, although not including the locus in quo; and especially when one 
of the parties claims under those who caused the plans tobe made. * 

Where a carial and basin figure on the original plan of a city, but aré always — 
used and sold by the proprietors, they. will be considered as private pro- 
perty. 

In order to dedicate property topublic uses, there must be a plain and positive 
intention to give and one equally plain to accept. .The form is not mate- 
rial, 


This suit. is in the nature of a petitory action in which the 
plaintiffs seek to be confirmed in their title to and quieted in -§ « 
possession of the Cahal Gravier and Basin, and also a square 
of ground called Place Gravier ; situated in Poydras street near - 
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and at its junction with Baronne street, in the city of New Or- Easrexx Dis. 


leans. 
.' The defendants set up claim t to the premises in the following | °* 
resolution adopted in council the 31st of July, 1838: 


« Whereas the New Orleans and Carrollton Rail Road and 


Banking company have in violation of the law and the rights of 


the public, continued to inclose the property known as the site 
of Gravier’s Canal: Beit therefore resolved, that the said com- 
pany be and they are hereby required to remove or cause to be 
removed all fences and barriers erected by them, or by persons 
in their employ, around any portion of said grounds, being in 
the. centre of the continuation ‘of Poydras street, below the 
Poydras market, within ten days, under the penalty of $25 per 
day, from the expiration of that time until the said fences or 
barriers be removed: such fine or fines to be recoverable before 
‘ any court of competent jurisdiction for the benefit of this Mu- 
-nicipality.” | 

On the 17th day of May, 1838, previously to the pd the 
council of the 2d Municipality adopted the following resolu- 
tion: ; 

“Resolved, that the Carrollton Rail Roadand Banking com- 
pany be and they are hereby required to remove within ten 
days, the fence said company have erected around a portion of 
ground in the centre of Poydras street, originally destined for 
acanal; said company having no right to change the destina- 
tion Of said ground, nor to enclose’the same, without the con- 


sent of all parties concerned, and of this council; and if said - 


fence be not removed within ten days, said company shall be 
liable to a fine of ten dollars per day until it is removed.” 

The plaintiffs pray that the Municipality be perpetually en- 
joined from proceeding in any way to carry said ordinances or 
resolutions into effect, or otherwise disturbing the title and pos- 
» session of the plaintiffs; and that said resolutions or ordinances 
be annulled and declared void. The defendants denied that 
the plaintiffs were the owners of the premises in dispute, and 


June, 1841. 
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Eastenx pis, Claimed the ex¢lusive use and administration of them as ie 


Jume, 1841. 


CARROLLTON 
RAIL ROAD. CO, 
08. 
MUNICIPALITY 
wo. 2. 


_ cated to public use, as public places. 

In September, 1838, the council of the 2d Municipa 
passed another resolution to the following effect : 

‘* Resolved, that the attorney of this Municipality be at 
is hereby authorized and required to take such legal steps ‘ 


may be necessary in order to obtain a legal decision vesting jg 


the public the right of use to allthat portion of ground, Know 
as Gravier’s Canal and Basin,” &c. _ 
The plaintiffs subsequently instituted another suit alle 
the defendants slandered their title to three several pieces | 
property, including twosmall] squares of ground and the Coat 
Gravier. They pray that the defendants be required to ex 
any title they have and to be forever enjoined from setting 9 
or claiming title thereto. of 
The defendants set up claim to the premises as _publig 
places, dedicated to public uses in the original and subsequent 
plans of the faubourg St. Mary, as originally laid out and re 
cognized by B. & J. Gravier, &c. 


Upon the issue, thus made up, and the testimony, consisting’ 


of plans, titles, &c., the case was submitted to the court. 
There was judgment for the plaintiffs, declaring them to be the 
true owners of Gravier’s Canal and Gravier’s Basin; and that 
the Place Gravier, or Gravier Square, be adjudged to be pub 


lic property under the administration of the 2d Municipality; | 


and that the latter pay costs. Both parties esi in the ap 
peal to ‘this court. *. 


L. Janin & Thos, Slidell, for the plaintiffs. ‘ 


Carter & Eustis, for the defendants. 


Garland, J. delivered the opinion of the court. 


; ‘ail 
The plaintiffs allege they are the lawful owners and proprig- 


tors and are now in possession of all that portion or space of 
ground in the faubourg St.Mary, known by the name of the sife 
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of the Canal Gravier, as will be more fully shown by référence to Eisvzaw | Dis. - 
aplan annexed. They say that the council of the Municipality a 
“No. 2, in violation of their rights and assuming legislative au- nit, “adie ee 
thority not embraced by their charter, have passed two ordi-. ___ vt. 
pances requiring the plaintiffs under heavy penalties to tear wo. 
dowm and remove certain enclosures which they have made 
ground apiece of ground in Poydras street, which was a part 
of the site of said Canal Gravier. That these resolutions are 
illegal, oppressive and in violation of long known rights, which 
have on various occasions been recognized and admitted by the 
former corporation of New Orleans and the present defen- 
dants. Wherefore they pray an injunction may issue for thé 
protection of their rights, and the Municipality enjoined from 
proceeding in any manner to carry these ordinances into effect, 
orotherwise disturbing their title and possession, and that said 
ordinances be declared null and void. 
An injunction was granted, the defendants cited and for an- 
swer say : 
}. They deny the ownership of the plaintiffs to the piece of 
land described in the petition. 
%. They deny possession or interest in the plaintiffs ; and aver 
that the space is a public street or place of which the public 
has the use,.and that neither the plaintiffs or any other person 
an have any ownership, property or possession of the same. 
"& The pretended possession of the plaintiffs is a disturbance 
of the public right to the use, the place having ever since the 
establishment of the faubourg been subject to a right im the 
public of way and view. ; 
"4. That by the ancient plans of the faubourg St. Mary, the 
space in question was dedicated as a publi¢ street and has 
always been used as such. 
' §, That the original proprietors of the faubourg' sold the lots 
with reference to the right of view and way on said space, and 
among the ancient plansthey particularly rely on that made by 
Carlos Trudeau, the Ist April, 1788, that made by the same 
person on the Mth of May, 1796, and on that made by Jean 
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1 


Gravier on the 5th of June, 1805, by which he illegally’, : 


tempted to encroach upon said space, also on the plan made by. 
the city surveyor in the year 180%. a 

6. That by the plan of 1809, the previous plan of Graviet 
‘which had never been accepted by any competent authority, 
was repudiated and the ancient limits of the street restored) 
which plan was deposited in the archives ; as also a plan of the 
2Ath.of April in the year 1788. 

7. They say, by Jaw the council has the right of regula 
by ordinance the use of the streets, and that the ordinances in 


question are legal. They further deny every thing not expres 


ly admitted. i 

The answer concludes by praying a dissolution of the im 
junction; that it be degreed said place belongs to the public, 
with all its services and uses ; that the plaintiffs be forever em 
joined from interrupting the possession and use of it, and that. 
they (the defendants,) be authorized to exercise all rightful act 
of legislation and police over it. ; 

Sometime after the filing of this answer the plaintiffs fileda 
supplemental petition in which they set forth their title to the 
ground in question stating the various mesne conveyances by 
‘which it was derived from Bertrand Gravier, alleging the de 
fegdants had slandered their title, threatened them with a suit, 
and did other acts calculated to injure them and.reduce the 
value of their property. They also alleged various ratifica- 


tions. and recognitions of their title by the old corporation of 


New. Orleans and the present defendants. They pray the de 
fendants may be compelled to exhibit their title, if any a 
have, that it be rejected and they quieted in their possession. 

To this the defendants answered, setting up the rights of the 
public‘and the various plans of the faubourg, which they sap 
show a dedication to public use as a public highway or open 


space. Thus the action was changed from the possessory che 


racter which it at first presented, toa petitory form. 4 
On the trial the plaintiffs: presented a regular chain of ti 
from Bertrand Gravier, through Jean Gravier and the Orleans 
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Navigation company to themselves, all of which acts have Easrznx Drs. 
been ratified by the curator and heirs of Jean Gravier deceased. eae, TE 
The defendants for the purpose of showing that the place CA##o=tTON 


: ; ree RAIL ROAD €O, 
in question has been dedicated to public use, offer in evidence v8. 


afigurative plan of a portion of the faubourg St. Mary, drawn .” a. 
by Laveau Trudeau, dated the Ist of April in the year 1788, 

which represents the levee, and Magazine, Camp and St. 

Charles streets only, with a single range of lots on the west 

side of the latter, and Gravier, Poydras, Girod, Julia, and 

' §t Joseph streets, with the exception of the former, running 

nearly at right angles. Trudeau, in Ifis explanation of this 

plan, says it has three cross streets with four perpendicular and 

one oblique, (‘trois rues de traverse avec quatre rues perpendi- 

eulaires et une oblique.”) The introduction of this plan as 

evidence was objected to by the plaintiffs, on the ground it 

was never recognized by either Bertrand or Jean Gravier, 

signed by them, or accepted by the Spanish authorities or the 

City Council, nor does Trudeau sign it as a public officér. 

These are questions of much importance not only in this case 

but to the public and though it is not very necessary to decide 

them in this case, yet it is as well to say, there is no other plan 

of the faubourg known before this. Bertrand Gravier certain- dome ew 
lysubmitted some plan to the Spanish governor, according to — in = 
the evidence. . This went into the archives of the city council the boundaries 
asearly as 1804, as the plan of that part of the faubourg, and pal rect oS 
both Bertrand and Jean Gravier sold lots in conformity to it. * 2"¢ the d- 


rection of streets 


We think it is now too late for a party claiming under those *° dee = 

persons to object to it. It appears from the records of the though not in- 
: - 7 cluding the locus 

council to have been received by them as such, and we think it ;, quo; and 


properly admitted in evidence to prove the boundaries of the ee ae 


lots and the direction of the streets, so far as it extends. But psa 
it includes no part of the premises in dispute. . to be made. 


The plan No. 2, offered by the defendants, purports to bea 


 copy.on a reduced scale of that of the Ist of April, 1788. 


When it is carefully examined it is evident it isa correctionof 
two plans, one made on the 24th of April, 1788, and the other 
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the 14th of May, 1796, but when corrected is not Luang 
though probably in 1804, when Trudeau was called on forg 
plan of the faubourg, The first statement is that it is a play 
ona reduced scale of the previous one which is represented. 
on it, by the letter A placed at four different points. 

streets on the original plan are named on this in the explang 
tion but no additional streets are named init. Inthe note dated 


May 14th, 1796, it is said Carondelet, Baronne, and Philippa 


- and Perdido streets, were projected or added with a square or 


plaza, and in another note it issaid the copies of these plans wen 
given to B, Graviery one for himself and the other for Mp 
Sarpy, as purchaser of a portion of the lots which figure in the 
copies. This explains the reason of this last plan being made 
or projected. Sarpy had contracted or was about contracting 
for the purchase of some lots, and the plan was made at the 
request of one or both, to enable them to complete the pur: 
chase. There is no evidence in the record the sale ever wy 
completed, so the original projet remained in the possession of 
Trudeau, and the copies in the possession of Gravier, or he anf 
Sarpy, until Trudeau in 1804 sent them ‘to the city council int 
corrected form. There is not the least evidence that the pub 


lic authorities ever saw the reduced plan or that of 1796, until 


the period mentioned, and in the meantime, it is clear from om 
pies of sales that Bertrand or Jean Gravier, probably the latte, 
had changed his mind as to the plan of that part of the city, 
which he had a right to do, as no lots were sold in conformity 
fo the plan of 1796, nor is there any evidence of any accep 


tance or use by the public of the streets that had: been pre 


jected. 4 
The defendants next offer a plan made by Jean Gravier@ 
what precise period is not known, but we find it referred to 

sales as early as 1802 and 1804, and deposited in a aol 


office annexed to an authentic act on the Sth June, 1805, on 


which Poydras street is represented as one hundred’and 


feet wide, instead of seventy, with a space.in the centre, r 


acanal, forty feet in width, and at the point where 
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grreet-would have intersected it on the north side, we find 2 Easrzaw Dis. 
June, 1841. 


piece of ground one hundred and eighty feet square, called a 
Basin, and north of that a parallelogram, called Place Gravier, ©4®RottTox 
RAIL ROAD CO. 
This plan the defendants offer, to prove a change in the origi- ve. 
pal one, which they complain of, and yet wish to take advan- eS 
tage of it. They and their predecessors say Gravier originally 
made Poydras street seventy feet wide and dedicated it to 
public use; that he afterwards added forty feet to it against 
their wishes and positive orders, but as he has done so, they 
pow allege he intended to give it to them together with the 
- Place Gravier: all the other plans and acts of sale offered by 
the defendants go to show that Jean Gravier always acted on 
this plan, and when, at a much later period, he made another 
plan extending the faubourg from Philippa to St. Paul street, 
the canal is represented as being in the centre of Poydras street. 
This latter plan, it is not denied, the old corporation of New 
Orleans accepted; at least, there is no evidence they ever re- 
pudiated it. If they have not accepted it, no other plan of that 
part of the city. is shown to exist, and very little support to the 
defence is obtained from it. 
The resolutions of the city council of the 2nd of June, and 
the 25th of August, 1804, show clearly that there was no plan 
inthe archives of the faubourg St. Mary, as they call upon 
Tradeau to furnish one, which he did, but there is nothing to 
"show Gravier knew any thing of this call, or approved of what 
Mr. Trudeau did. On the contrary, it is known that previous 
tothese dates he was selling lots by the plan produced, and 
filed by him in June, 1805. In May, 1806, the council order- 
- ed another plan to be made to determine the width of the 
streets, which does not appear to have been executed. 
* From this latter period to March, 1809, the city council - 
Were silent, but on a representation made at that time by the 
city surveyor, that Jean Gravier was making various encrouch- 
Ments in the faubourg, which are indicated by marks on a plan 
which the surveyor submits; the mayor was authorized and 


Greeted to sue Gravier, to arrest him im his encroachments and 
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Eastern Drs. in future to maintain the integrity of the primitive plan Of 
0 me faubourg. The encroachments or empiétemens indicated, 
Ds ye yap various places. On the levee near the faubourg Delord, 
v8. Lafayette square, in Baronne street below Gravier, at or he ‘ 
“ao the intersection of Baronne and Poydras streets, and abe 
places, but nothing is said as to the ‘spot in dispute. N 
ing appears to have been done under this resolution until ‘the 
year 1818, when a suit was commenced against Jean Grayj 
to compel the removal of certain buildings and works which hy 
had erected on Lafayette square. A reasonable inference 
be drawn from the continued silence and inaction of the corpp 
rate authorities, is, that Gravier desisted from the encroach 
ments which were unauthorized, and they did not disturb bit 
basin and canal, because they supposed he had a right to 
and use them. 
Where a ca- AJ] the evidence, both for plaintiffs and defendants, ih 


nal and basin 


—_—. - the that Jean Gravier always considered the basin and canal as tit 
original plan of 
sails. but are own. He used them; he contracted with Goodwin and othen 


an to enlarge and deepen the canal; he always asserted: and 

— — maintained his possession until 1825, when the property ve 

an ei seized and sold under execution to Gordon, who purchased 
for the Orleans Navigation Company. They remained ing 
disturbed possession until 1833, when a sale was made to 
plaintiffs. Immediately after the sale the old corporatic af 
the city recognized the rights of the Rail Road Company, fy 
receiving from them a grant of two pieces of ground, fori 
purpose of prolonging Baronne and Poydras streets, in co : 
ation of which, they gave the company the use during thee: i> 
tence of their charter of a portion of the Place Gravier, tole 


BAM 


@eeens - wsepeeysg 


~~ mm se = = 6 ea: 


used as turn-outs for their road, a shelter or depot for # el! 4 
cars, and other purposes specified in the deed. In July, 188 ; 7 
the defendants recognized the interest and right of the plain i [ef 
by a resolution calling on them to fill up the canal, and inte = 
month of September, in the same year, actually purch i ay 
from them all the space between Baronne and Circus street ; 
and have built a market house on it, which was one of th 
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: ‘conditions of the sale. But almost as soon as the sale was Essrenw Dis. 


June, 1841. 


fara about and. gravely say there is a mistake in all that has ,“A*BMInOs 


been said ordone. That plaintiffs have no title and they have vs. 
4 MUNICIPALITY 


completed and the mandate obeyed, the municipal authorities 





one, notwithstanding the plaintiffs have always been in posses- wo. 2. 
gion and the defendants have protestéd heretofore that the com- 


mon grantor had no right to change a plan by which this space 
isgivento us. The conviction of error on the part of the mu- 
nicipality, is rather too sudden to operate in a like manner on 
minds not interested in the question, and we can find no argu- 
ment to sustain it in the face of their own acts. 


What constitutes a dedication to public use, has been so Fh igh 
much discussed in this court lately, as not to need repetition perty to public 
uses, there must 


now. There must be a plain and positive intention to give be a plain and 
and one equally plain to accept. The form is not material. ane oes 
We see nothing in the evidence to prove a dedication of the Me momen 
basin and canal; on the contrary such a purpose was always The. ey is not 
repudiated by Jean Gravier. Upon that point we see but little 
difference between this case and that of Livaudais vs. the 2nd 


Municipality ; 16 La. Rep., 509. If any dedication was ever in- 


tended it remained inchoate, until some evidence of acceptance 
was exhibited. None has been shown. The defendants or the 
~ public never used the basin or canal in any manner, and it 
was in fact not susceptible of use, except by Gravier and his 
- agents or lessees, who used it to transport wood from theswamp 
‘nd toeupply clay for making bricks. As the defendants have 


failed to prove a dedication, they have no legal title to the pre- 


- ‘thises in question. 
_.The plaintiffs complain of the judgment of the Parish Court, 


the judge declines deciding to what uses they should 


‘apply the canal and basin, and ask us.to amend the judgment 


inthat particular. This request we must decline as we do not 
think it proper to give such an opinion in the present state of 
case. The plaintiffs have a regular title from Jean Gravier 
Mare vested with all his rights, as to the- manner they may 


72 


Pagers Dre choose to exercise them we will not “exptess an 4 se ) 


—— 


CASES IN THE 


advance. 4 


saree“ . The judgment of the Parish Court is therefore affirmed ir 


PAUL. 


respects, except that the plaintiffs shall, during the existe; 
of their charter, have the use of that portion of the Place 
vier set forth in the contrdct made with Dennis Prieur, M 


of the city of New Orleans, on the 18th day of the monthof 
July, in the year 1838. The defendants to pay the costt of 


this appeal. 


SHIELDS ET AL. vs. PAUL. 


APPEAL FROM THE COURT OF THE FIRST JUDICIAL DISTRICT. 


The endorser has a right toreeover the damages which he has paid on # prgf 
ed bill of exchange, from the accent, through whose fault bieidf 
endorser had attached. 

The gratuitous refunding by the holders, to an endorser, damages on a pre 
bill paid by him, confers no right on the acceptors to recover them from | 
se they had also paid or refunded to him on judgment reese: ; 


This i is an action to recover the sum of $417 17, the z 
of damages on a protested bill of exchange, accepted by th 
and paid by the defendant as endorser, but which they sub 
quently paid and refunded to him. They allege he has’ oe 


ed the amount of damages on said bill twice; the same ie 


been refunded to him by the Bank of Mobite, the holder 
bill. They pray judgment, that the said damages 0 
over to them. 


The defendant pleaded the general issue; and denied spa 


ally that he was liable to refund the money demand ed 
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admitted the transactions which led to the refunding the darh- Easrsax =x | Dos 
ages on the protested bill im question, but averred the plaintifs . 
had no right to. hold him liable to them. aie vette ‘guia 

“Phere was judgment for the plaintiffs and the defendant eats 
appealed. — 


C. M. Jones, for the plaintiffs. 


Barton, contra. 


Bullard, J. delivered the opinion of the court. 


The defendant, James Paul, being the endorse? of a bill of 
exchange, drawn upon Shields, Turner & Renshaw, by whom 
it was accepted, which bill had been negotiated to the Bank of 
Mobile, paid the same after protest for non-payment, together 
with costs, interest and ten per cent. damages, according to the 
lawof Alabama. He thereupon sued the said acceptors and 
yecovered the amount of the bill together with the damages 
which he proved he had paid to the Bank. That judgment 
was afterwards satisfied.’ The Bank of Mobile subsequently 
refunded to Paul the damages he had paid upon the protested 
bill and the present action is brought by the acceptors to’ re 
* torer back said amount of damages} ‘they allecing that tre 
damages were remittéd in pyrsuance of an act of the legis- 
Iature of the State of Alabama, giving to certain Banks time 
to resume specie payments upon certain conditions. | The de- 
fendant is eppellant from a judgment which condemned him to 
‘refund the amount of damages thus received by him i in puree 
ance of his judgment against the acceptors. The endes 
= ae We are of opinion the court erred. It is clear that Paul, has a ne 0 ae to 
having himself paid the damages on the protested bill, had # mages which he 
“Wight to recover them from the acceptors, through whose fault preteneed Bit bill of 
_~ the liability of the endorser had attached. There was theres the ee —_ 


+ fore no error in the judgment which would authorize the plain- fault howe 
» tiffs to claim a restitution of the amount upon the principles of ty 8 endorser 
’ 4 - the condictio indebite. The only inquiry therefore, is, whether 

; th® subsequent refunding of the damages to Paul by the Bank 
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_» Easrzan. Drs. of Mobile ereated any legal obligation.on the part of Paul to 
June, 1841. 
make restitution to the present plaintiffs: - 


a * The act of the legislature of Alabama “to extend the time of 
PAUL, indebtedness of the Bank of the State of Alabama, &c.,’’ which 
appears to be relied on by the plaintiffs, in their petition; autho. § 
rizes the State Bank of Alabama and its branches, and even | 
compels them to refund damages on protested bills of exchange 
to those by whom they had been paid. So far as it relatesto - 
the State Bank and its branches, such restitution or remission 
as the case might be, may be regarded under the statute as 
one of the conditions upon which the suspension of specie pay- 
ments was tolerated for a limited period. But nothing shows 
that the Bank of Mobile was under any such legal obligation 
to remit or restofe the damages on protested bills. The ninth 
section of that act relates exclusively to the State Bank; (acis” 
of 1887, page 9.) Whatever may have induced the Bank of 
Mobile to restore the amount in this case, whether it was the 
punctuality of the endorser, or a desire to be as liberal as the 
State Bank, or that it became ashamed of exacting the pound 
tuitous Of flesh from its delinquent debtors, while it was paying its . 
rtdig by me own engagements only in new and perhaps illusory prom) 
endorser, dam- to pay, in constant violation of its charter, there is no.evide 


S$ on a pro- 


tested bill paid in the record to show that’ any favor was intended to bec 

by him, confers 

no right on the ferred upon the present plaintiffs. So far as it appears, we 
pee nh froma Must regard the act of the bank as one of pure liberality out of 
7 Ree personal consideration for the defendant, and conferring m) 


paid os legal rights upon the plaintiffs in this case. 

to him on 

ment ren = It is therefore ordered and adjudged that the judgment 
the District Court, be reversed, and ours is for the defenc 


with costs in both courts. 
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to § KOLLIGS, BROTHERS vs. MEEKS, 
June, 1841. 
APPEAL FROM THE CITY COURT OF NEW ORLEANS. peor 
1e of y sudieen 
hich Judgment affirmed with the maximum of damages, for a frivolous appeal. ; ve. 
MEEKS. 
itho- _. This’is an action against the maker of a promissory note, du- 
ven “jy protested, and to which no defence was set up. Judgment 
ange by default was made final against the defendant and he ap- 


esto E pealed. 


sion 
Bradford, for plaintiffs, ex parte, prayed the affirmance of 







C ag 

pay. the judgment with ten per cent. damages. 

ome Simon, J. delivered the opinion of the court. 

tion, 

inth . ‘This is a suit against the drawer of a promissory note of 
‘ac ” hand,duly protested for non-payment. The defendant was regu- 
k of larly cited, but did not appear, and a judgment by default hav- 
the! ing been duly entered aguinst him, the same was made final 
the according to law, from which judgment, said defendant ap- 


pealed. 







No defence was set up in the court below against plaintiff’s 





| demand; no motion for a new trial was made, and no error 
having been assigned as apparent on the face of the record, 
> nothing has been shown in this court in support of the appeal. 
' The plaintiffs and appellees have prayed for the affirmance of 
‘the judgment with damages as for a frivolous appeal, and we 
think they are entitled .to the maximum. 

~ It is therefore ordered, adjudged and decreed that the judg- 
ment of the City Court be affirmed with costs and with ten 
per cent. damages. 
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APPEAL EROM THE PARISH COURT FOR THE PARISH AND CITY oF 
wa, NEW ORLEANS. / 
The surety who has paid -defendant’s notes in the hands of a third perso, 
without ‘notice of the defenee set ‘up, will recover the atnount he has paid, 


notwithstanding the eviction and loss of title to the propefty for which bee 
were given. 


This is an action against the defendant as maker of one, ahd 
endorser of another note, given as part of the price of land, 
The plaintiff became bound with the defendant; paid and took 
up these notes, and now seeks to recover the amount of them 
from the latter. 

The defendant pleaded the general issue, and set up a failure 
of title, and danger of eviction from the property for which the 
notes were given, &c. 

There was judgment against him, and he appealed. 


Wharton, for the plaintiff. 
Oakey, in person, &c. 
Morphy, J. delivered the “eee of the court. 


The plaintiff seeks to recover the amount of two promi sot] ae 
notes, one drawn to his order by defendant, and the other drawe } 
by G. Green to the order of defendant, and by him endorsed” 
over to the plaintiff. The defence set up is, that the notes st el 
on were given in payment of a tract of land purchased fr 
Levi Pierce by defendant jointly with the plaintiff, Green | 
Currell. That prior to the institution of this suit, an action) 
of slander of title had been brought by defendant and his com” 
purchasers against John McDonogh, who publicly claimed thay @ 
land as his own, and pretended to have a better title to they 
same than the defendant and his co-owners; and moreovéf, 
that J. McDonogh is in possession of the property they sold t 
them. Even admitting that this defence could have availe 
the defendant, in a suit brought against him by his vendor, it 


he ot 
it ? 
* 
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ed danger of eviction and want of possession; ‘and 
against whom the: defendant could not have opposed es rt 


2 BL ters, to withhold or. suspend payment. 
" ; _ The judgment of the Parish Court is therefore affirmed with 
costs, 
4 
d. ' 
mk —_——— 
- 
re ‘ 
he ROLLAND’S HEIRS os. McCARTY. * 
¥ | APPEAL FROM THE COURT OF THE FIRST JUDICIAL DISPBICT. 


The court will not presume, that parties make use of words in their contracts 
to which no meaning is attached by them. Some effect is to be given to 
@rery word if possible; and but rarely will the court reject words or 

ws; j) phrases in a contract as surplusage. 
“y ‘Where the act of sale of a lot conveys the ohject without any exception or 
| " yeservation, together with “the privileges, rights and pretensions which 
© ahah and if the extent be greater than is mentioned, it shall be for 
‘advantage of the purchaser,” every thing, and all accretions, present 

iy + tad ftre, pass thereby. 

The plaintiffs allege, their. ancestor J. B. Rolland was the 
owner, at his death in 1814, of a large square of ground front- 
} -ing on Tchoupitoulas street, and extending from the opposite 
me 2 . side to the'water’s edge of the river Mississippi, in New Orleans. 
ae ‘That at the probate sale of his succession in 1817, the defend- 
: seed the purchaser ofa part of this square, which their 
r had pufchased ‘from Marie Josephine Deslondes, wife 
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P ‘pitoulas street, by the dépth of 160; bounded on one'side by 


— 








© Tobes Monrar did not sit in this cate, ‘having been of counsel for 





4 of'Bertrand Gravier, i in 1788, ; having 60 feet front on Tchou- | 


Tt * 


cannot be set up against the plaintiff, who as surety has paid EasTERy. 
\ the debt in the hands of third persons, without notice of the ——— 


ROLLAND’S 
HEIRS 


v8. 
M‘CARTY. 
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Easterx Drs, M. Jourdan,-and on the other by Saturnine Bruneau, and 


which was sold with fixed limits and bounds. That the de- 
fendant has taken possession of 30 feet front on the opposite 
side of the street, and of his original quantity, and extending 
back to New Levee street, which is opened on the batture, 
formed since the first sale to their ancestor in 1788. The plain- 
tiffs claim all the batture, that has formed since said sale as ac- 
cruing to them; the defendant having only purchased a certain 
quantity fronting on Tchoupitoulas street, which was at that 
time the front street on the levee and river. They pray judg- 
ment for the said lot, having 30 feet front on Tchoupitoulas 
street, French measure, and running back between parallel 
lines to New Levee street. 

The defendant pleaded the general issue; set up title to the 
property claimed, as derived from the sale from plaintiffs’ an- 
cestor to him, and confirmed by a transaction, or compromise 
made with B. Gravier’s heirs, E. Livingston, and the corpora 
tion, in 1820. He further pleads prescription, &c. 

The case has turned principally on the construction of the 
contracts of sale or transfers of the property in dispute to and 
from the ancestor of the plaintiffs, which are fully recited and 
stated in the opinion of this court. . 

There was judgment in favor of the defendant, and the 
plaintiffs appealed. 


, 


Preston, for the plaintiffs and appellants. 
Roselius, for defendant and appellee. 


Bullard, J. delivered the opinion of the court. 


The heirs of J. B. Rolland allege in their petition, that their 
ancestor, in September, 1788, purchased from the wife of Ber- 
trand Gravier, a lot having ninety feet front on the levee of the 
rivet, by one hundred and sixty feet depth, bounded at that 
time on one side by lands of the vendor, and on the other by 
land of Raphael Ramos, and situated without the incorporated 
limits of the city of New Orleans. That said lot belonged to = | __ 
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-a rural estate, the sale of which conveyed to the purchaser the Easrraw Dis. 
7 ; a A June, 1 
right of alluvion; there being no reservation in the act of sale. 
They further allege, that in point of fact the land sold to their ®MLAND’s 
ancestor greatly increased by alluvion after the sale, and in ~ 
1817 had extended so far in front, that the part outside of the 
road and levee was not only susceptible of ownership and 
alienation, separate from the original tract, but was far more 
valuable than said tract, and not an accessory to the land 
originally purchased ; but on the contrary as separate property 
and could not be alienated without the express intention and 
consent of the owners. The petitioners proceed to allege, that 
the land thus purchased, descended to them ‘on the death of ' 
their ancestors, as well as the alluvion in front of said lot, then 5 
forming a part of the batture of the faubourg St. Mary; and 
that in pursuance of certain proceedings in the Court of Pro- 
bates of the Parish and City of New Orleans, they sold on the 
17th November, 1817, by act before Michel de Armas, to Louis 
B. McCarty, a part of the land purchased by their ancestors 
| having sixty feet front on Tchoupitoulas street, by one hundred 
and sixty feet in depth,which they allege to have sold as a city 
lot, with fixed limits and boundaries, but that they by no means 
sold or intended to sell any.part of their property outside of 
the levee. They allege, that they are the proprietors of a lot 
of sixty feet front on Tchoupitoulas street, and extending in 
depth between parallel lines to the Mississippi, and that L. B. 
McCarty has taken possession of thirty feet front French 
measure, of said land, and claims the same as owner, and re- 
fuses to deliver the same to the petitioners. They pray judg- 
ment for the lot thus described. 
The defendant firstanswers by a general denial. He further 
says, that the ancestor of the plaintiffs never had any title to 
| the lot in. question and never pretended to have, and that all the 
|. plaintiffs’ pretensions or supposed rights to the batture in 1817, 
and all rights whatever belonging to them were intended to be 
transferred, and are in reality transferred to the defendant 
‘without any reservation whatever. The defendant further 
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Eastenw Dis, onswers, that he owns only that portion between Commerce 


dhine, 1841 





ROLLAND’S 
HEIRS 


8. 
MCARTY. 


and Levee streets, and that his title is derived from the heirs of 
B. Gravier, by virtue of a compromise entered into between 
the defendant and the said heirs. The defendant further pleads 
prescription and claims the value of his improvements: which 
he avers amount to twenty thousand dollars. 

The description of the lot sold by Gravier and his wife to 
Rolland, is as follows: ‘¢ Un terreno proprio & mi &c. compuesto 
de noventa pies de frente y ciento y sesenta de fondo estando 
fuera de esta ciudad y haciendo frente & la levée de este Rio, 
lui dando por un lado con tierras de Rafael Ramos y por el otro 
con tierras de nos los vendedores, cuyo terreno hemos hecho 
medir por Don Carlos Laveau Trudeau, agrémensor publico, 
quien puso los majores en sus respectivos lugares.” 

It appears, that sixty feet out of ninety of this lot was sold 
im 1817 by the heirs of Rolland to the present defendant. In 
the act of sale they described it, ‘‘ as alot of sixty feet front & 
la levée, between Poydras and Girod streets, faubourg St. 
Mary, ‘by one hundred and sixty feet depth, bounded on one 
side by Jourdon, and on thé other by Saturnine Bruneau, &c.,” 
and another lot of thirty feet on Magazine street, by a depth 
of one hundred and sixty, which two lots, they go on to say; 
‘“‘ vendus tels qu’ils se poursuivent et comportent sans en rien 
excepter ni réserver, ensemble les priviléges, droits et préten+ 
tions, qui peuvent leur cotrespondre et méme si leur conte- 
nance est plus grande que celle ci-dessus mentionée, ce sera & 
Pavantage du sieur acquéreur.” ~~ 

These terms of conveyance are very broad and comprehen- 
sive, and if the plaintiffs claim the batture lot in dispute, as 
forming an accessary to, or, more properly, a part of the 
original lot, and formed subsequently to 1788 by alluvion, it is 
worthy of serious consideration, whether it did not pass to the 
present defendant by the sale of 1817 above recited. 

The title set up by the defendant as derived from the heits 
of Gravier, results from a compromise or transaction between 


the parties. Heirs of Gravier having come to a partition with 
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Edward Livingston of the batture in front of the faubourg St. Essrzay Drv, 


j of Gravier cede, transfer and abandon to McCarty all their 
tights of property to one-half of said batture, to be taken on: 
r the side of Poydras street; that is to say below, and as far as 
‘4 the marginal line of the waters, and the said McCarty cedes 
‘ and abandons all his rights and pretensions to the other half. 
is The plaintiffs argue that in 1788, previously to'the sale 
ne by Madame Gravier to their ancestor, no batture existed in 
| front of the lot which formed the object of that sale susceptible 
rs of private ownership, but that he became a front proprietor, 
en the lot being bounded in effect by the river, and that he and 
th his heirs became consequently owners of the batture lot which 


i 





Mary, and the lot in question falling within the part assigned 
to the former, and the present defendant having brought suit 
for the same as his property, the parties entered into the trans- 
action in question, which recites, that there exists in front of 
the lot (devant l’emplacement) situated in the faubourg St. 
Mary between Poydras and Girod streets, and measuring sixty 
feet front on Tchoupitoulas street, bounded on one side by Jor- 
dan and on the other by Bruneau, and of which the said Louis 
Bartholemey McCarty is the owner by virtue of the acquisition 
made of the heirs of the late J. B. Rolland, a batture between the 
Tchoupitoulas street and the margin of the waters of the river, 
and following as far as the river the lateral lines of said lot ;.to 
which batture the said parties pretend respectively to have rights, 
to wit : the heirs of Gravier, as well in that quality as in virtue of 
the partition entered into between them and Livingston, a 

the said McCarty as front proprietor as above set forth; and 
that in consequence of these pretensions the said McCarty had 
instituted a suit praying to be declaged and decreed proprietor 


_ of said batture lot. Now the parties, in this situation of things, 
‘ desirous of terminating amicably this contestation enter into a 


1p . # 
transaction or compromise in the following manner. They 


June, 1841, 
—SSI— a 
ROLLAND’S 
HEIRS 


ve. 
MCCARTY. 


divide the lot into two equal halves of thirty feet front each, 


the dividing line running down to the water’s edge. The heirs 


ll VOL. XIX. 














CASES IN THE SUPREME COURT 


Eastznx Dis. subsequently was formed in front of it and was incorporated 


June, 1841. 


eile un 
——Saoa———— 
ROLLAND’S 


HEIRS 
v8. 
‘CARTY, 





with and became a part of it. That their sale of the front lot 
in 1817 to the present defendant did not embrace the batture 
lot which had already been formed and had become susceptible 
of individual appropriation, use and ownership. They there- 
fore, as they contend, remained owners of the lot in dispute, as 
an accession to the one originally purchased of their ancestors, 
and the present defendant in the transaction with the heirs of 
Gravier falsely assumed to be the owner under his purchase 
from the plaintiffs, and having obtained a title from the heirs of 
Gravier, which was merely recognitive of their title, the same 
ought to accrue to their benefit and vest in them. 

It is true that the defendant, both in his action against Liy- 
ingston et al. and in the subsequent act of compromise or trans- 
action with the heirs of Gravier, assumed the quality of 
aSsignee or ayant cause of the heirs of Rolland. It was as 
owner of the front lot under his purchase from these heirs 
that he claimed the batture, at that time it would appear, inde- 
finite in extent and not yet appropiated to individual use, but 
forming apart of the unreclaimed alluvial formation in front of 
that part of the faubourg St. Mary. 

There aré cases, undoubtedly, in which persons obtaining a 
title to lands under the false pretext of standing in the right of 
another, having an inchoate right, as in cases of pre-emption 
for example, might be compelled to convey, or their title thus 


fraudulently obtained be declared to enure to the benefit of the: 
equitable owner. But how do the parties stand in relation to 


each other in the present case? This leads us to enquire into 
the construction of the contract between the heirs of Rolland 
and the present defendant, and whether in fact the heirs after 
that sale retained any title to the premises in dispute. | 

If the plaintiffs have any title whatever to the lot in contro- 
versy it must be in consequence of the purchase of their an- 
cestor, and because the same did not exist at that period but 
had insensibly grown and attached itself to the lot originally 
purchased, previously to their sale to the defendant. It must, 
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therefore, in 1817 have formed a part of the original lot, an Easrzax , 
, . June, 1841, 
enlargement :f i: by accretion. Now we are not to presume 
that parties make use of words in their contracts to which they Ss 
attach no sort of meaning. Some effect is to be given to every vs. 
, : ; M‘CARTY. 
word, if possible, or rather we are rarely authorized to reject Pye gourt will 


words or phrases as surplusage. Now the plaintiffs in their 2°t presume 
that parties, 

act of sale to the defendant sell the lots, such as they are, wae Ba a 
, mn . ‘ . . words. in ir 
without any exception or reservation, together with the privi- contracts to». 


leges, rights and pretensions which belong to them; and even hig apts 


if their extent should be greater than that above mentioned, efectis tobi 


it shall be for the advantage of the purchaser. These ex- ven ._. 
: : F ‘ a word i SSi- 
pressions appear to us wholly irreconcileable with the idea that ble; and Pe but 


7m : , ly wi 
any part of the property originally acquired by their ancestor som ag oer 


: ee oe ° words or phra- 
was retained or reserved by the heirs, if in the meantime the {3",,G,Rma 


lot had increased by alluvion. It is difficult to imagine to ** surplusage. , 
. . . ye eac 

what else the parties alluded, unless it was to the possibility, of sale of a lot 
. é conveys the ob- 

that the owner of the lot on Tchoupitoulas street might be en- ject without any 


titled to the increase, which was then growing on the outside of servation, tend 


the levee as an appurtenance to the original lot, or rather as ~ he ae 
an integral part of it. If so, it certainly passed by that con- rights and re 
. , . ‘a ensions wWwhl 
veyance to the defendant. This of the case is strength- belong to it; and 
‘ : if th 
ened by the fact that the lot now in controversy is not shown to grener den : 


‘ - mentioned it 
have been separately inventoried as a part of the estate of Rol- toi be for the 


land, nor offered for sale as such. Under this view of the 94vantage of the 
purchaser,” 


case it becomes useless to enquire whether the batture existed —o thing, and 
. Ss . all accretions, 

at the time of the sale to Rolland in 1788 or was formed sub- present ayd fu- 
ture, pass there- 


sequently. If it existed previously and had become suscep- py, 
tible of private ownership, then, it never belonged to Rolland 
or his heirs. If it was formed afterwards, the latter could claim 


it only as a part of the original lot, and in that case it passed, 








. in our opinion, by their conveyance to the defendant. 


It is therefore ordered, adjudged and decreed that the judg- 
ment of the District Court be affirmed with costs. 
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CASES IN THE SUPREME COURT 
MORGAN DORSEY & CO. vs. THEIR CREDITORS. 
APPEAL FROM THE COURT OF THE FIRST JUDICIAL DISTRICT. 


A judgment which has become definitive, cannot be set aside by consent of 
parties, especially when all the parties interested are not present; nor can 
an attorney deprive his client of the benefit of his judgment without a spe~ 
cial power to do so. . 

A judgment homologating a tableau of distribution, is a judgment in favor of 
each creditor to whom a dividend is assigned; and has the effect of res ju- 
dicata in relation to the proceeds or money in the hands of the syndic. _ 


This case comes upon arule taken by Wm. M. Duncan > 


& Sons, who claim to be creditors of the insolvents, on the 
syndic requiring him to pay them their equal share of the 
funds, pro-rata with the other ordinary creditors who have 
been paid. The rule is predicated on a judgment, entered up 
by consent of counsel, setting aside another definitive judg. 
ment, and recognizing them as creditors for the amount of 
their claim. The rule was discharged, and they appealed. 


Hennen, for the appellants. 
Eustis, for the syndic. 
Simon, J. delivered thélipinion of the court. 


This is an appeal from a judgment discharging a rule taken 
by W. M. Duncan & Sons, on the syndics of the creditors of 
the insolvents to show cause why they should not be paid the 
amount of the dividend coming to them, in the same propor- 
tion as the other chirographary creditors have been paid, on 
the sum of $25,238 59, for which they had been placed on the 
tableau of distribution, and for which they obtained a judg- 
ment in this case on the 26th of April, 1832. 

The record shows that on the seventh of June, 1827, a ta- 
bleau of distribution was filed by the syndics of the insolvents, 
and that W. M. Duncan & Sons were placed thereon as 


ordinary creditors for the above mentioned sum; that said ta- © 


bleau was opposed by several creditors, namely, by F. Depau 


and Samuel Hicks; that by a judgment rendered on the first 


OO a a 
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of May, 1830, the oppositions of Depau and Hicks were sus- Easrsns 
tained and that Duncan & Sons were stricken off said tableau Sa 


= @ 


of distribution as creditors. This judgment does not appear sansit Bebe 


to have ever been appealed from. Pe. 
On the 26th of April, 1832, on motion of the assignees of compel 

W. M. Duncan & Sons, and on the written consent of Samuel 

Livermore, for F. Depau, the judgment rendered on the op- 


positions of Depau and Hicks was set aside and annulled; it 


was ordered that the assignees of Duncan & Sons be placed on ‘a ) 7 


the tableau of distribution for the aforesaid amount, and no- 

thing was done on this order until the rule in question was 

taken. This last rule is now opposed by the syndic for the 

mass of creditors interested in the tableau. 

' We think the judge a quo did not err: It is perfectly clear 

that the judgment obtained on the first of May, 1830, though 

rendered on the oppositions of only two of the insolvents’ 

creditors, settled the rights of all the persons concerned in the 

ableau of distribution, that it enured to the benefit of all the 

creditors and became the property of the mass, unless regu- : 

larly annulled, rescinded or corrected within the time and in ae we ' 

one of the modes prescribed by.| C. of Pr. arts. 548, 556, pee 

564 § 610. No appeal was ever taken from said judgment, side by consent 
, ‘ - : 0 rties, es- 

no action of nullity was ever brought against it, and one year pecially when 

after its rendition, it had acquired the force of res judicata. i _ 


If so, how could the effect of such a judgment be destroyed = — 


by the mere consent of the attorney of one of the creditors? a pen A —— 
Samuel Livermore, as attorney at law of F. Depau, had even fit of his judg- 
no power, unless specially authorized to do so, to deprive his ml 
client of the benefit of his judgment; he had no right to dis- ° 4 % 

pose of his client’s property, the judgment formed res judicata 

in his favor as to the claim in question; no one but himself 

could validly renounce to it ; and surely, it cannot be pretended 

that the other creditors of the insolvents, the extent of whose 

‘rights had also been liquidated and determined by the same 

judgment, can in any manner be bound or prejudiced by the 


~ subsequent proceedings had with the consent of an: attorney 
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Gastenx Dss. who had no power to bind his client. In the case of Morgan 
June, 18" & Co. vs. their creditors, 4 La. Rep. 173, this court held that 
lee: co. ‘the judgment of homologation on the tableau of distribution 
waower ET At. filed by the syndics, is, in law, a judgment in favor of each 

A ie creditor to whom a dividend is assigned; and has, in relation 


homologating a to the proceeds in the hands of the syndics, the authority of 
tableau of dis- P ‘ 4 = 4 
tribution, is athe thing judged.” Under this principle of law, which, in our 


Judgment in opinion, cannot be controverted, it is clear that the judgment 


ag hy hen rendered on the 26th of April, 1832, and which is now the 


soternd * _ basis of the rule under consideration, was a direct violation of 
s the effect o . ‘ ; : : 
ree judicata the rights acquired by the creditors under the judgment con- 


i lati t = Keslaa r 
a eee we cerning the mass, that the tableau of distribution had become 


jmoney in the definitive, and could not be altered or amended; and we must 

syndic. ‘therefore consider the order annulling the previous judgment 
on the oppositions, as being in itself a mere nullity. 

It is therefore ordered, adjudged and decreed that the judg- 


ment of the district court be affirmed with costs. 





ie: 


BEACH & CO. vs. WAGNER ET AL. 
APPEAL FROM THE COMMERCIAL COURT OF NEW ORLEANS. 


Judgment affirmed ; the record being imperfect, ‘80 as to preclude an examina- 
tion of the case on the merits, 


Signatures to the notes and checks sued on, are admitted by the plea of the ge- 
neral issue. 


This is an action on three checks and a promissory note. 
The defendants pleaded the general issue; denied specially 
any liability and set up a special defence. There was judg- — 
ment for the amount claimed and the defendants appealed. 
The clerk’s certificate, states the record contains ‘‘a transcript 
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of all the proceedings, .as well as of all the documents filed in Easrenw. Dis 
the cause, &c.” It does not certify that the record contains all bora ~*~ ns 
the evidence adduced, &c. majeneige. 
Benjamin, for plaintiffs, prayed the affirmance of the judg- bie ated. il 
ment; and urged that the appeal was frivolous and vexatious 


and should be punished with ten per cent. damages. 
M Henry, contra. 
Simon, J. delivered the opinion of the court. 


Two of the defendants are appellants from a judgment ren- 
dered against them for the amount of three checks and a pro- 
missory note on which they were sued. 

They have brought up a record in which there is neither bill 
of exceptions nor statement of facts, and the certificates of the 
judge and clerk show that none but the documentary evidence 
is therein contained. 

The defence set up consists in the general issue and a special 
denial of the defendants’ liability to pay the amount sued for, 
and this must be considered as alfidmission of their signatures 
as drawers of the checks and note, which were all duly pro- 
tested for non-payment. 

We think this appeal is clearly frivolous, and the defendants 
should have been mulcted in the maximum of the damages al- 
lowed by law, if it had been prayed for by the plaintiffs. 

It is therefore ordered, adjudged and decreed that the judg- 
ment of the Commercial Court be affirmed with costs. 
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CASES IN THE SUPREME COURT 
AUSTIN ET AL. vs. LATHAM. 
APPEAL FROM THE COMMERCIAL COURT OF NEW ORLEANS, 


Where the attorney at law makes the affidavit for an attachment, he need not 
state that he is attorney in fact. 

If the pleadings state the non-residence of the plaintiffs, their absence, and 
right of their attorney to make affidavit for them, will be presumed, when 
the contrary is not alleged or shown. 

The surety in an attachment bond need not be owner of real estate or a free- 
holder, so that he is solvent and resides within the jurisdiction of the court. 

Presentation and demand of “the book-keeper,”’ of the makers of the note at 
their counting room, is a sufficient demand, without giving the name of the 
clerk or book-keeper. 

So notice of protest left “on board the Brig A, with the mate, which vessel he 
commands,” is sufficient to bind the endorser, without naming the mate. 
The endorser cannot complain that he received earlier notice by sending it on 

board his ship, than if sent by mail as required by law. 

The endorsement of defendant need not be proved when he does not specially 
deny it. 

An affidavit for a new, trial, on the ground of newly discovered evidence, is 
insufficient, if it does not state the evidence was discovered since the trial. 


This is an action against the endorser of a promissory note, 
grounded on an attachments The defendant set up several 
matters in defence. There was judgment against him and he 
appealed. 


Emmerson, for the plaintiffs. 
Crawford, for the appellant. 
Garland, J. delivered the opinion of the court. 


This is an action by the holders of a promissory note 
against the payee as endorser, commenced by attachment, 
which was levied on the defendants’s interest in the Brig 
Cuba. A few days after filing the petition, the defendant took 


a rule on the plaintiffs to show cause why the attachment, 


should not_ be set aside: 


Ist. Becaus® the @ffidayit made by the plaintiffs’ attorney 


did not state whether it was taken as agent or attorney in fact 
of said plaintiffs. , 
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2d. 1t does not appear by the record that the plaintiffs were Eagreny Dis. 
absent at the inception of the suit, so as to authorize the inter- _~“9"™ 
vention of an agent or attorney. sven AL 
8d. Because the surety in-the attachment is insufficient ; not LaTHam, 
being a free-holder. 4 r 
The Judge of the Commercial Court overruled these objec- 





tions. The defendant then answered, denying generally all ie oom “4 
the allegations in the petition; there was judgment against Nenana ae 
him, and he appealed. “attorney meer at = 


In this court the counsel for defendant, relies upon his ob- Ger doslocdey'te aa 
jections to the attachment, which we will dispose of before “chment _ he 


need not stute 

proceeding to the merits. that athe! oaths 
I. The affidavit is made by the attorney at law of the plain- the plead- 
tiffs, and it was therefore not necessary to state he ‘was the aber dingy 
attorney in fact. of the ie 


II. The petition states the plaintiffs ate residents of another ®"™¢ right of ~ 
their attorney 


State, and if the defendant wished to avail himself of any in- to a awe ye 
sufficiency in the affidavit, he ought to have directly denied will ba fide 


their absence or alleged their presence, so.as to enable them soaiviey ~ 


tohave met him by evidence; but he has chosen to appeal to mn 4 ad 


the record and must be bound by its contents. It states their The hae be 
» ? ‘ P an a 
non-residence, which raises a presumption of absence. bond need not 


_ III. The law does not require thatthe surety on an attach- print foes 


holder, 
ment bond shall be the owner of real estate or a free-holder. )°°°: Ae 


The article 245 of the Code of Practice says he shall be ont resides 


th 
good and solvent person residing within the jurisdiction of the vivdiction of the 


court, and the solvency-of the surety is not denied. ae 
On the trial of the case, the defendant objected that the pro- 


test and notice were not sufficient to charge him; because the _ Presentation 
and demand of 
name of the clerk of the drawers to whom the note was pre-«he — book- 


sented for payment is not given. The notary says he ‘“pre- ao.’ 7 ps 


sented said note to the book-keeper of Renshaw & Rogers at note at their 
ting room, 


| : t, 
their: counting room in this city and ot ie payment, &c.” 47 is bg 





This is in our opinion a sufficient dem person to whom ent out giv the 


"the note was: presented was designated by his occupation and "me Of, We 


the position he occupied in the house of the drawer as dis- keeper. 
12 VOL, XIX. 
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Eistzrx Drs. tinctly as if his name had been given, and it would not have 

JT: been difficult to have found him, if the defendant supposed hig ° 
a ‘4t. testimony would have been of any service to him. ‘ 

LATHAM. It is further objected the notice of non-payment was insuffi- 


So notice of cient. The Notary says, ‘‘notice to B. R: Latham, left on 


ee ae the board of Brig Apalachicola with the mate, which vessel he 


a WO in commands.”” We have no doubt this is sufficient, although 
— theme the name of the Mate is not given. It has been held in va- 
ficient to bind rious cases, that leaving a notice at the store of an endorser 


the endorser, . " R ‘ oth i 
without naming With his clerk without naming him is sufficient; 14 La. Rep. 


the mate. 494; 15 Idem 51, 113, 115. 


The endorser 3 ‘ 
eannotcomplain It is contended that as the defendant was a non-resident 
that he received i , : 
earlier notice Notice ought to have been sent him by mail. It-would perhaps 
ae ship, have been sufficient if the Notary had done so, but as he was 


than if sent by at the time in the city, he complains with very little grace of a 
mail as requir- ‘ ; 7 on : 
ed by law. more prompt notice, whereby an earlier opportunity was given 


dorse- , . ‘ x A 
De gd ys him of proceeding against the drawers for indemnity. 


dant need not ‘ : 
ba proved when Lhere was no necessity of proving the endorsement of the 


ps shy Geny ae defendant, as he had not specially denied it; and the evidence 
‘An affidavit Satisfactorily establishes the signature of the intermediate en- 

fora ner tral dorser. 

. Lary aol The affidavit upon which the application for a new trial is 

is insufficient, if based is insufficient, as it is not stated that the evidence men- 

— at asa tioned was discovered after the trial, and no diligence is shown 


p cl: meter to procure it previously. 
The judgment of the Commercial Court is therefore affirmed 


with costs. 
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HEALY vs. WAGNERS. —— 4 
. June, 1841. 
APPEAL FROM TH OF NEW ORLEANS. a 
THE COMMERCIAL COURT . poet ; 
_ The appeal will be dismissed when there is nothing by which the judgmentbe- crgp 4880% 
} _ low can be tested. BT AL. 
‘ 
. This is an action against the acceptors of a bill of exchange, 
" who have appealed from a judgment against them; but the 
h record is imperfect and incomplete. 
a L. C. Duncan, for plaintiff. 
9 
bf. Morphy, J. delivered’ the opinion of the court. 


In this case there is neither statement of facts, nor bill of 


nt ; ‘ 

exceptions, nor assignment of errors, nor any other means af- 
8 forded, by which thecorrectness of the judgment and proceed- 
ks | ings: below can be tested or examined. 
- The appeal is therefore dismissed with costs. 
he 
ce 

Sa 
n- 
| is 
rm DUCLERC es. CREBASSOL ET AL. 
wh 
APPEAL FROM THE PARISH COURT FOR THE PARISH AND CITY OF 

ied NEW ORLEANS. } 


Where the debtor makes a cession of his property which has been sequestered, 
it should be delivered up to the syndic to be sold; the privilege or claim of 
the suing creditor being preserved on the proceeds. The sequestration is 
consequently cancelled. 


This is an action by a printer, instituted the 15th March, 
1837, to recover from the defendants $1100. the price of a 
printing establishment, which he had sold them; also $484, 
for wages due him as a printer while imtheir employ, and da- 
fhages. He had the printing establishment sequestered. , 
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On the 20th March, only five days after the institution ‘of this 
suit, the defendants made a surrender of all their property for 
the benefit of their creditors; including the printing establish. 
ment. The syndic obtained an order to sell the property ; and 
alsoa rule on the plaintiff to set aside the sequestration and 
have the property delivered up to him. This rule was made 
absolute and the plaintiff appealed. 


Grivot, for plaintiff, submitted the case, on the pleadings; 
having been subsequently employed in the suit. 


Pepin, contra. 
Simon, J. delivered the opinion of the court. 


Plaintiff, who is a printer, claims the payment of a sum of 
eleven hundred dollars, being the price of his printing establish- 
ment, which he sold to the defendants, and on which he alleges 
to have the vendor’s privilege; the sale was made in a note 
payable at.six months, which note never was furnished accord- 
ing to the conditions of the contract. He also sues to recover 
the sum of four hundred and eighty-four dollars, as the amount 
of his salary while he was under the employment of said de- 
fendants, and three hundred dollars damages. 

Before filing his petition, he obtained a writ of sequestration 
of all the objects composing the printing establishment, in or- 
der to secure the exercise of his legal privilege thereon. A 
short time after this suit was instituted, the defendants sued 
their creditors for a surrender of property, and carried the pro- 
perty sequestered on the schedule of their affairs; the cession 
was accepted by the court, a meeting of the insolvents’ credi- 
tors took place, and asyndic was regularly appointed. 

On the 26th of June, 1837, the syndic took a rule on the 
plaintiff to show cause why the sequestration should not be set 
aside, on the grounds: Ist, that the plaintiff was a partner of 
the defendants, and consequently cannot maintain this action; 


. and 2d, that the property sequestered had been by them ceded 


to their creditors. The rule was made absolute, the order of 

















OF THE STATE OF LOUISIANA. | 93 


sequestration was cancelled, and the syndic was authorized to Eastern Dis. 
cela ‘ June, 1841. 

cause the printing office to be sold, in such a manner as to pre- ____ > 

serve to the plaintiff the exercise of his alleged rights upon the PUCLERE 


proceeds thereof. From this judgment the plaintiff ap- casuasees: 


pealed. ali 


We think the parish judge did not err: we understand the 


object of the law in permitting a writ of sequestration to issue, 


to be the preservation of the property in dispute during the 
pendency of the suit; it is allowed as a conservatory measure to 
prevent a defendant from ill-using the property and from doing 
any act which may be prejudicial to the other party during the 
progress of the action, and previous to the decision of the 
cause; but it does not in any manner affect, increase or diminish 
the rights of either of the parties to the property sequestered. 
In this case, the matter in controversy was yet unsettled at the 
time that the defendants sued their creditors; according to the 
rule repeatedly recognized in our jurisprudence, the present 
suit was to be cumulated with the insolvents’ proceedings, and 
the defendants having, by the cession, become incapable of ap- 
pearing in court to defend this action, it became the duty of the 
syndic to intervene for the purpose of contesting the plaintiff’s 
claim and of bringing it to a final and speedy adjustment. The 
acceptance of the cession by the judge, having the effect of 
vesting all the debtors’ rights of property in the creditors, it is 
clear that the plaintiff could not any longer proceed to exercise 
his privilege, if any he have, on the property sequestered, and 
that the printing establishment in question having been deli- a 


vered by the insolvents to their creditors, the same is to be cession of his 
roperty which 


‘sold by the syndic in due course of law for the benefit of the has been seques- 


acs , tered, it should 
mass, the privilege of the vendor being preserved on the pro- be delivered up 
ceeds of the sale; if so, the order of sequestration preventing j2, po mat 


said sale became useless and must be rescinded, and the syndic Vilege or claim 
of the suing cre- 


ought to be allowed to sell the property sequestered as being ditor being pre- 


5 i Sit 3 served on the 
a part of the insolvent estate, without prejudice to the rights proceeds. The 


which the plaintiff may have on its proceeds under the allega- i ~ 


tions set forth in his petition. cancelled. 
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Eastzry Dis, We are of opinion that the order of sequestration was pro- 


June, 1841. ‘ i 
_..’____.. perly cancelled, so as to authorize the syndic to proceed ta the 


COUNCIL . A ™ z . 
so ies sale of the property in dispute in the manner and with the re- 
v8. . ear a ao A 
fe el servations contained in the judgment appealed from. 
It is therefore ordered, adjudged and decreed that the judg- 


ment of the Parish Court be affirmed with costs. 


COUNCIL OF LAFFYETTE vs. KOHN. 
APPEAL FROM THE COURT OF THE FIRST JUDICTAL DISTRICT. 


y Oppositions to the valuation and assessment of property in the city of Lafayette 
must be made within the time prescribed and advertised, or they will not be 


listened tu in court. 


The assessment roll is admissible in evidence, to show that taxes were duly 
assessed. If defendant objects that it is not the true one, he should show, 
or call for the true one. 


This case comes up on a suit to collect the arrearage of tax- 
es due on defendant’s property in the city of Lafayette accord- 
ing to the assessment made under the laws relating to the sub- 
ject, and vesting the power to lay and collect taxes in said 
city council. 

The plaintiffs show that said taxes were duly assessed, due 
notice given when they became due and payable, and proper 
demand of payment. 

The defendant came in and pleaded the general issue. He 
denies that his property has been legally and properly as- 
sessed, 
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There was judgment against the defendant and he &p- Easrerx Dis. 





June, 1841. 
pealed. al. 
‘ COUNCIL 
M Kinney, for the plaintiffs. oo. ee 
KOHN, 


Thos. Slidell, contra. 
Garland, J. delivered the opinion of the court. 


This suit is brought to recover the taxes assessed by the 
plaintiffs, for the year 1837, on the property of the defendant, 
situated within the limits of the city of Lafayette, amounting to 
$594 86. The answer is a general denial. 

On the trial the plaintiffs showed that by an act of the legis- 
lature, approved the 12th March, 1836; Sess. acts 1836, p. 
132, sec. 6, and acts 1837, p. 88, sec. 1; they were authorized 
to appoint assessors who shall have the same powers as are by 
law vested in the assessors of State taxes, and that in default ° 
of the payment of the taxes so assessed, within the period 
which said president and board of council shall prescribe, they 
ate authorized to bring suit against all persons in default and re- 
cover them with interest at the rate of eight per cent. from the 
time due until paid. 

The plaintiffs show the appointment of assessors, the assess- 
ment roll, its deposite in the council room and a notice duly 
advertised calling on all persons interested to come forward and 
oppose it, if injustice had been done them. The defendant 
does not appear to have complained within the time specified 
of the assessment and we think it is too late now. If the judi- 
tial power could have given any relief against an excessive 
valuation of property, which is extremely doubtful, it is too poner 

eM ppositions to 

late now to ask it. The opposition should have been made the _ -valuation 
within the time allowed by law, but as the defendant has not al proper, 
made any, he is precluded from doing so now. A different eo 


yette, must be 
doctrine would subject the collection of taxes assessed by the ™4de within the 


‘? ; ‘ : time prescribed 
State and municipal corporations to an infinite number of em- and_ advertised, 

- or they will not 
barrassments and delays, and prove an eternal source of litiga- be listened to iu 


tion. a 
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Eastern Dis. On the trial the defendant objected to the introduction, as 
_June, 18H. _ evidence, of the document purporting to be an assessment roll 
councit forthe year 1837, as there was no proof of its being the same 
OF LAFAYETTE . , ; et © 
v8. approved by the city council. The district judge overruled 
KOWN. . . . . 
the objection and a bill of exception was taken. 
We are unable to see} the force of the objection. The 
plaintiffs by offering it in evidence showed their intention of 
The assess- * - 7 y 
ment roll is ad- being governed by it, and if any rol] existed, the defendant 
missible in evi- : ‘ ‘ 
dence, to show Should have made its existence somewhat probable, by his own 


+ gg affidavit at least, and called on plaintiffs to produce it in court, 


pang ogre If it were at all probable another and different roll existed, it 
a re true one was easy to prove it by the president or secretary of the coun- 
or call for the cil or some of the three assessors. 
ee The defendant alleges that as the law says, that ‘in default 
of payment of said taxes, within the period which the said pre+ 
sident and board of council shall prescribe, the said board is 
authorized to bring suit,”’ and as no time has been prescribed 
for payment, no action can be maintained as he is not in de- 
fault. Itis true no particular day appears to have been fixed 
when all persons are to appear and pay their taxes, but as re- 
lates to the defendant a time has certainly been fixed, as the 
collector of the corporation and the attorney of record called 
on him for payment, and only after his refusal to pay, was 
this suit instituted. 

The plaintiffs have not asked for damages for a frivolous ap- 
peal or an amendment of the judgment in relation to interest, it 


is therefore affirmed with costs. 
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OF THE STATE OF LOUISIANA. 
SHAKESPEARE ET AL. vs. SAUNDERS. 
APPEAL FROM THE COURT OF THE FIRST JUDICIAL DISTRICT. 


It is necessary to allege and show that an absconding insolvent debtor was “a 
merchant or trader,” under the act of 1826, to sustain an action fora forced 
surrender. The allegation must be made in the pleadings, in order to let in 
evidence in proof of it. 

This is an action instituted by three of the creditors of Wil- 
liam Saunders, alleging he is an absconding insolvent debtor, 
and is justly indebted to them in the several sums alleged and 
sworn to in their affidavits. They pray for a forced surrender 
and sequestration of all their debtor’s property. 

A meeting of creditors was held and their proceedings re- 
turned into court. 

Almost at the same time of instituting these proceedings 
Bedford & Beck commenced an attachment suit against the 
absconding debtor. They also made opposition to the homolo- 
gation of the proceedings of the creditors ; which being over- 
ruled, and the proceedings confirmed and homologated, the 
opponents appealed. 

Durant, for the plaintiffs. 

Lockett & Micou, for the opposing creditors. 

Garland, J. delivered the opinion of the court. 

The petitioners allege they are creditors of Saunders for va- 
rious sums; that he has absconded and clandestinely left the 
State, to avoid the payment of his debts, taking with him a 
large portion of his property, for the purpose of defrauding 
his creditors. They further allege his insolvency and the fact 
of his having left property subject to deterioration. They 
pray for a forced surrender against their debtor, a meeting of 
his creditors, the appointment of a syndic and a stay of procee- 
dings against his person and property; also that a writ of se- 
questration issue. The district judge granted the sequestra- 
tion, ordered a meeting of creditors and a stay of all proceed- 
ings against the person or property ofthe absconding debtor. 

On the same day this petition was filed, Bedford & Beck 
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Eisrexx Drs. presented their petition to the same court, stating themselves 


June, 1841. 


to be creditors of Saunders for a large amount, that he had ab- 


SHAKESPEARE sconded and prayed an attachment against his property. The 


ET AL 
v8. 


SAUNDERS. 


attachment was granted by the clerk and levied on the proper- 
ty previous to the writ of sequestration. 

A number of creditors met inconcurso, proceeded to appoint a 
syndic and ordered a sale of the property. Upon the return 
of these proceedings into court Bedford & Beck filed their op- 
position to their homologation, because it is not alleged in the 
petition or affidavits that Saunders was a merchant or tra- 
der, which they say is necessary to entitle the plaintiffs to the 
remedy they have adopted ; they say he is such and ask all the 
proceedings be declared null and void as being contrary to 
law. 

This proceeding it is alleged is authorized by the 6th sec- 
tion of the act of 1826, relative to voluntary surrenders; 2 
Moreau’s Dig., 438, which says, ‘if any merchant or trader 
absond or conceal himself in order to avoid the payment of his 
debts, it shail be lawful for three or more of his creditors to 
apply to any competent judge, after having made affidavit 
that said merchant or trader has actually absconded or conceal- 
ed himself in order to avoid the payment of his debts or to be 
sued therefor, as well as the specific amount of their respective 
debts, &c.,”” to obtain an order for a sequestration, a meeting 
of creditors and the appointment of syndics. 

On the trial of the opposition the counsel for plaintiffs offer- 
ed evidence to prove Saunders was a merchant or trader with- 
in the meaning of the act of the legislature, to which the 
counsel for the opponents objected, on the ground there was 
no allegation in the petition or affidavits to that effect, this 
objection the court below overruled, admitted the testimony- 
and the opponents excepted. We think the judge erred. The 
proceeding is one of a peculiar character and can only be pro- 
secuted against persons engaged in certain pursuits under par- 
ticular circumstances, and it is important all those circumstan- 
ces be stated. One is of as much consequence as the other. 
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‘‘In the year 1823, the legislature abolished the forced Easterns Dis. 
surrender as it existed by the Spanish law, and restricted the - 
right of compelling a surrender to cases when the debtor was *4X=SFEARE 
in actual custody ;” 2 Moreau’s Dig., 436. In 1826 the law v8. 


SAUNDERS. 








‘was re-enacted only in relation to merchants and traders; 7 


La. Rep., 425. These words are used in the insolvent system 

as forming a part of it. They are in bankrupt laws technical It ins necessary 
terms, having a particular meaning and are to be received and a. ‘aa oe 
understood according to the acceptation they have in the art *bsconding | th 


: : was “a merchant 
or profession to which they refer. nia ae 


This proceeding is an exception to a general rule, and noth- pi ono “ 
ing is to be left to inference or conjecture in behalf of parties an action for a 
wishing to avail themselves of it. We think it is as important age ged 
to have alleged that Saunders was either a merchant or trader pies _— _ 


as to have alleged he was insolvent or had absconded, and pon 
there being no such allegation in the petition, the plaintiffs had idence in proof 
no more right to give evidence of his being a merchant or tra- - 
der, than they would have of his indebtedness, if they had 
omitted to allege it. 
The judgment of the District Court is therefore annulled, 
avoided and reversed, the opposition of Bedford & Beck is 
sustained and the petition of the plaintiffs and all the proceed- 


ings under it dismissed and set aside at their costs. 
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Eastern, Dis. RELF & seiniaain 0 vse MsDONOGH, } CONSOLIDATED 


Aaly; itil. M:DONOGH vs. RELF & ZACHARIE, Capea. 


RELF & 
ZACHARIE APPEAL FROM THE COURT OF THE FIRST JUDICIAL DISTRICT. 
v8. { 
M‘DONOGH, Where persons representing a succession, executed their notes to the creditor 


ome for the original debt due by it and secured by mortgage, their obligation is in 








M‘DONOGH, 
v8. the nature of the pactum constitute pecuniz, engaging their personal lability, 
BELT ® that the debt should be paid within a certain time, or the ereditor be at liber- 


ty to seek payment according to his original right, on his mortgage. 


¢ 

If the new obligation be for more than was legally or actually due on the 
original one, the mistake being discovered the pact or new obligation is void, ] 
pro tanto, for want of a debt which was the foundation of it. P 


The recognition of a debt is always to be understood with reference to a pri- t 
mordial title; and if the party is obliged further, or otherwise than as the pri- 
mary title imports, on showing the error he will be relieved. 


So where R. & Z. being heirs of a succession and administering it as executors, 
gave their notes to the creditor by original debt and mortgage, who reserved 
the right to go upon his mortgage if the notes were not punctually paid, and 
did so after the payment of the first note ; and in which the debt was ascer- 
tained by a judgment to be much less thanthe amount for which the new v 
obligation were given: Held, that there was error for this amount, and the new e 
obligations can have no effect. d 

h 


Bullard, J.and Martin, J., dissenting.—The failure to give notice of the ex- 
tinguishment of a mortgage, did not forfeit accruing interest; it only author- 8 
ized a suspension of the payment. Interest still runs in such acase, although 


8 
not exigible. 

st 

If it be the essence of the pactum constitute pecuniz that there should be a pre- 
existing debt, it is only to avoid a donation; but it suffices if the debt, the ® 
payment of which is promised, should be due in foro conscienciz, and that v 
there should exist a just eae for payment, although it may be in foro ” se 
declared null. | 
; Pp 
These are cross actions. In the first the plaintiffs, Relf & 
Zacharie allege and show that on the Ist of July, 1829, they P 
executed to the defendant, M’Donogh, six promissory notes P 
for the entire sum of $74,779 84, payable annually in six di 
years from the time the first became due, to wit: on the Ist of 
L 


April, 1830. These notes were given by the present plaintiffs 
to liquidate an old debt secured by mortgage, called the ‘“‘ Pem- 
berton debt,” due by a plantation and slaves, purchased by ca 
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Madame Zacharie in 1821, but which was originally purchased Eastzry Dis. 
from M’Donogh by John T. Pemberton in 1818; she assumed —_— 
the payment of Pemberton’s notes and took his place. At the Proves: al 
time of executing the notes in question, Madame Zacharie was v8. 
- dead and her estate under administration by Relf & Zacharie a 
in ae . ‘ 

'y, as executors, and who were also her heirs. The plantation and " = 
t slaves were sold at probate sale and her other son, P. F. Theo- _— 
dore Zacharie, became the purchaser. On the Ist July, 1829, 
he M’Donogh presented his account for the balance due on the 
id, Pemberton debt by the plantation, including interest up to that 

date, and to liquidate the same the notes now the object of con- 
* testation were given; M’Donogh at the same time giving a 
cy receipt, in which he expressly reserves the right and privilege, 
rq if the notes were not punctually paid, to go upon his original 
ed Pemberton mortgage to enforce the payment of this debt. 
4 In 1830, the first of these notes for $8987 became due and 
~ was paid. The next year the plaintiff’s finding the property 
ew encumbered by some old mortgages, or from some other cause, 
declined paying any more of their notes. On the 10th of 
x- .| May, 1832, M‘Donogh took out his order of seizure and 
or- sale on the Pemberton mortgage, against the plantation cnd 
igh slaves, then in the hands of Theodore Zacharie, as third pos- 
sessor. He made opposition, suspended the order of seizure, 
ae and on the 10th June, 1832, the case was transferred to the 
hat via ordinaria by the service of citation on the defendant. He 
gis set up a defence, principally grounded on the failure of the 
plaintiff to comply with his stipulations for the release and 
& notification thereof of certain incumbrances or mortgages to 
ey Pemberton. The case was finally decided and the whole 
aa Pemberton debt, due also by the plantation and slaves, liqui- 
se dated and settled by a final judgment of this court, at the sum 
Ist of $52,028 63, and which has been paid. See the case in 5 
ffs La. Reports, 247. 
m- The plaintiffs now allege their notes were given without 
by cause or consideration and pray that they have judgment for the 
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Eastrrx Dis, amount of the first note which they had paid and that the others 


July, 1841. 


RELF & 
ZACHARIE 
v8. 
M‘*DONOGH, 
AND 
M‘*DONOGH 
v8. 
RELF & 
ZACHARIE, 





be delivered up to them. 
The defendant, M’Donogh, pleaded the general issue. 


On the 26th March, 1836, M’Donogh instituted suit against 
Relf & Zacharie, for a balance due on the five remaining notes, 
including all interest up to this date, which, after allowing all 
past credits and payments, according to his calculations, leaves 
the amount due him, $36,796 22, and for which he prays judg- 
ment. This account is made up to March 24th, 1836, and in- 
cludes asa credit the judgment of $52,028, which he recovered 
against Theodore Zacharie. 


The defendants pleaded the general issue: and they aver 
that the debt for which the notes sued on, were given had been 
settled and liquidated by a judgment of the Supreme Court, 
which judgment had since been paid by J. W. Zacharie, one 
of said defendants, as evidenced by notarial act and receipt at 
full, dated the 5th September, 1834, and signed by the plain- 
tiff. 

On these pleadings and issues the two cases after being con- 
solidated, were tried by the court. There was judgment in the 
case of M‘Donogh against Relf & Zacharie in favor of the 
latter; and in the case of Relf & Zacharie against M‘Donogh 
there was judgment that the five remaining notes of plaintiffs 
be cancelled and annulled. It was admitted that R. Relf, 
one of the makers of the notes in contestation, was the 
son-in-law of the deceased Madame Zacharie, by two 
marriages, and natural tutor of the minor children, and repre- 
sented two portions of her estate; and that J. W. Zacharie, 
her son and co-obligor of Relf, represented his own portion; 
and that these two persons as executors had the principal ma- 
nagement of the affairs of her succession. It was also admit- 
ted that the suit against Theodore Zacharie was on her assump- 
tion of the Pemberton debt and mortgage as set forth in the 
record and proceedings of said suit which are in evidence. 


The remaining facts of this case are fully stated in the ar- 
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: guments of counsel and in the opinions of the judges which Easremy Dis. 

a July, 1841. 
The case was originally argued by brief by Mr. D. Seghers BX dl 

t and Judge Watts on the part of the appellees ; and by Mr. an ai 

| Grymes for the appellant, M‘Donogh. AND 

’ M‘DONOGH 

1 D. Seghers, for the appellees. aime 

8 ZACHARIE, 

q On the Ist of July, 1829, M‘Donogh entered with J. W. 

4 Zacharie‘and Richard Relf, in their own personal names, into 

j an agreement concerning his claim on Mrs. Zacharie’s estate, 


and took their notes for it. This agreement, with a statement 
-of the claim, and his receipt for their notes, are in evidence, 


d and are marked by the letters. A and B. It is to be remarked, 
that the whole of these documents; as well as the body of all 
: the notes, are in the hand-writing of M‘Donogh; and it is 
3 clear, therefore, that he was the man who stipulated, and that, 
consequently, in case of doubt, the stipulation is to be con- 
7 strued against him. Louisiana Code, article 1952. But it is 
believed there can be no doubt about the meaning of the par- 
of ties to this contract, which is the axis on which the whole case 
” turns. ‘ 
- In or about the year 1830, the testamentary executors of 
sh Mrs. Zacharie caused the whole of her estate to be sold by the 
is judgment of the Court of Probates of the parish of Iberville, 
f, where her succession was opened; and at this sale, the plan- 
he tation and slaves mortgaged to M‘Donogh, were sold to 
al Theodore Zacharie, one of the heirs of Mrs. Zacharie, subject 
i to the mortgage of M‘Donogh, and with the condition, that 
e, the purchaser should bind himself to pay and satisfy the claim 
ms of M‘Donogh on the succession of Mrs. Zacharie, secured 
- by said mortgage. 
it- From the tenor of the receipt given by M‘Donogh to R. 
~ Relf and- J. W. Zacharie, for their notes, it is clear that 
he 


M‘Donogh reserved to himself the choice of the two re- 
medies, viz: to enforce the payment of either of their notes 
nr by bringing a personal action against them, or to disregard the 
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Eastern Dis. arrangement (the receiving of their notes,) as if it had 
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ZACHARIE, 


_ never taken place, and to sue out an order of seizure and sale 
on the notes of Pemberton, by foreclosing the mortgage 
against the third possessor of the plantation and slaves. 

It is also clear, from the tenor of the same document, that 
in case of payment by R. Relf and J. W. Zacharie, of their 
notes, M‘Donogh was to give upto them the original notes 


of Pemberton, and to subrogate them to his mortgage, and to- 


his claim under it. This was the true, the only consideration 
for their notes. Now, from the spring of 1831, M‘Donogh 
made his selection by suing out an order of seizure and sale 
on the notes of Pemberton, against the third possessor, Theo- 
dore Zacharie, holding him at the same time, personally liable 
for the debt, in virtue of the conditions on which he had pur- 

"chased the ptemises at the probate sale. 3 Louisiana Reports, 
313. 

From this period, the consideration of the notes subscribed 
by R. Relf and J. W. Zacharie, failed, and it is on that ground 
they brought their action against M‘Donogh for the restitu- 
tion and cancelling of their notes. M‘Donogh having failed 
jn that suit against Theodore Zacharie, and his order of seizure 
and sale having be@n quashed, he afterwards brought another 
suit against the said Theodore Zacharie, as third possessor, 
and as personally liable, (so as above stated,) and in this latter 
suit obtained an order of seizure and sale for the amount due 
him on the notes of Pemberton. This amount, in principal 
and interest, was finally and contradictorily settled by the 
judgment of the Supreme Court, on an appeal taken by 
Theodore Zacharie, of the judgment rendered by the fourth 
District Court, sitting at Iberville, and by which the order of 
seizure and sale had been granted. Neither Richard Relf nor 
James W. Zacharie were parties to this suit; it is, as to them, 
res inter alios acta. The above judgment of the Supreme 
Court, settling the amount due onthe notes of Pemberton, 
was enforced by M‘Donogh, who caused the plantation and 
slaves mortgaged as aforesaid, to be sold on the writ of seizure 
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and sale against Theodore Zacharie. At the sheriff’s sale, Bagwape Dy : 
* July, 1841. ©: 


James W. Zacharie became the purchaser of the same, as the 
last and highest bidder, and as such, paid off, out of the price 
of his purchase, to M‘Donogh, the amount of his judgment, 
M‘Donogh gave hima receipt in full for it, and raised the 
mortgage by an act passed before H. B. Cenas, notary public, 
a copy of which act is in evidence and on file in the present 
suit. Now, it is clear, that by this act, as well as by executing 
the above judgment, the notes of Pemberton are became ex- 
tinct, and that, consequently, M‘Donogh is in the impossibility 
to give them up and surrender them to Richard Relf and James 
W. Zacharie, were they to pay their notes, and he can thus 
no longer fulfil his part of the contract by delivering them the 
said notes of Pemberton, as stipulated in the above document 
[A.] It is idle to talk about collateral security; no such thing 
was either intended or stipulated by the parties. It is idle to 
say that Richard Relf and James W. Zacharie had waived the 
exception pleaded by Theodore Zacharie in his defence 
against M‘Donogh. ‘They did not act in that instrument (A,) 
as executors; and even in that capacity they would have had 
no right to waive it: in their own name they had nothing to do 
with it, and were ignorant of it: but at all events, M‘Donogh 
chose to try the exception with the third possessor, Theodore 
Zacharie, without cailing in either James W. Zacharie or 
Richard Relf; he did it at his own risk; and now, that the 
notes of Pemberton are extinct by his own act, and that he 
can no longer surrender these notes to James W. Zacharie and 
Richard Relf, and subrogate them to his mortgage and per- 
sonal claim, which are likewise extinct, he cannot be suffered 
to recover on their notes, for which he cannot give the in- 
tended consideration; these notes are, therefore, null and void, 
being given without consideration, and must be returned to the 
drawers, at the cost of M‘Donogh. 


Grymes, for the appellant, M‘Donogh, maintained the fol- 
lowing points: 
14 VOL. XIX. 
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* ‘Eastern Drs. Ist. In order to understand the principles of this case, it is 


July, 1841. 
"9 ~-— necessary to have a clear statement of the facts: 


Bprevhal In the present instance there is, in this respect, no difficulty 
v8. or danger of mistake, they are all in writing, and as follows: 
M*DONOGH, ; 
Me... The plaintiff, M*Donogh, on the 23d day of January, 1818, 
: = sold to one John T. Pemberton, a tract of land and slaves, «4 |, 


Reve ol situated in the parish of Iberville, and received in payment 
therefor ($12,000,) twelve thousand dollars in cash, and ten 
promissory notes of ($11,300,) eleven thousand three hundred 
dollars each, payable on the last day of March in each year, 
with a stipulation, that if any of the first six notes were not 
paid at maturity, they should thereafter bear an interest of six 
per cent., and that the last five notes should each bear an in- 
terest at the same rate, from and after the last day of March, 
1823, up to the time they respectively came due; and this was 
incorporated into, and made a part of the body of the said five 
notes, and consequently, a part of the price of the land and 
slaves sold, and a mortgage was reserved to secure the pay- 
ment of principal and interest. 

2d. On the 27th of March, 1821, the said John T. Pember- 
ton sold and conveyed the land and slaves, with an additional 
number of twenty-four slaves, to Joseph Erwin, who substi- 
tuted himself in lieu and place of the said John T. Pemberton, 
and undertook to pay to the plaintiff, M‘Donogh, all that was 
due to him for the original price of the land and slaves, and to 
secure his performance of the obligation, mortgaged the land 
and slaves, as well as the additional twenty-four slaves pur- 
chased from Pemberton. On the first day of October, 1821, 
Joseph Erwin sold and conveyed the land and slaves thus 
purchased from Pemberton, to Mrs. Ann Waters, widow Za- 
* charie, who substituted herself in lieu and place of the said 
Joseph Erwin, towards the plaintiff, M‘Donogh, and M‘Do- 
nogh intervened in the act, and discharged Erwin, and 
accepted Mrs. Zacharie as his debtor. 
3d. Shortly after this last sale, Mrs. Zacharie died, and left 
the defendants, Richard Relf and James W. Zacharie, her 
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executors testamentary, who, at the same time, represented Easrzny Drs. 


three portions of the estate left by her. 

4th. On the 1st day of July, 1829, all the notes being then 
due, and a large portion of the. five first still unpaid, and the 
whole of the five last, and the plaintiff, M‘Donogh, entitled to 
proceed against the succession of Mrs. Zacharie for the whole 
amount of the price then due, settled and arranged, the ac- 
count of capital and interest, upon the basis of the stipulations 
contained in the act of sale to Pemberton, and the obligation 
contained in the body of the last five notes, with Relf and Za- 
charie, who asked and obtained from the plaintiff, M‘Donogh, 
a further prolongation of the time of payment, of six years 
from that date, on their giving their individual notes at one, 
two, three, four, five, and six years for the amount, with six 
per cent. interest for the time they had to run, making them- 


~ selves the principal debtors, and leaving the old notes of Pem- 


berton with the mortgage, as a security for their eventual 
payment. 

5th. The first of the notes so given by Relf and Zacharie, 
was paid by them at maturity; all the others they refused to 
pay, and the plaintiff, M‘Donogh, is now, as he ever has 
been, the holder of them; and for the amount of this first note 
paid, they received a credit for the full amount, on the note of 
Pemberton due on the last day of March, 1825. 

6th. On the neglect or refusal of the said Relf and Zacharie 
to pay their notes as they became due, the plaintiff, M‘Do- 
nogh, resorted to judicial proceedings to obtain payment, and 
he, in the first instance, resorted to the collateral security, viz: 
the-mortgage and notes of Pemberton; and on the 4th day of 
June, 1832, he instituted an hypothecary action against the 
land and slaves in the hands of the third possessor, Philip 
Felix Theodore Zacharie, to whom the same had been adjudi- 
cated by the Court of Probates of the parish of Iberville, for 
the purpose of partition among the heirs, he being himself a 
son of the deceased, and one of the co-heirs. 

7th. In the prosecution of that action, the arrangement 
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M‘Donogh, was not introduced, nor was any reference had to 
it; the defendant did not offer it, and the plaintiff could not; 
it was in the possession of Relf and Zacharie, who now pro- 
duce it, out of the power of the plaintiff, M‘Donogh; and 
if in his power, not competent evidence in a suit between him 
and the third possessor, who was no party to it, it being 
purely a personal and individual obligation from Relf and 
Zacharie to him, and consequently, the judgment of the Su- 
preme Court in that case, had, and can have no effect upon its 
validity, or the rights of the parties under it. 

8th. The judgment of the Supreme Court, in that case, re- 
-lieved the third possessor from the obligation to pay interest, 
for reasons solely applicable to the position and rights of the 
parties to that suit, resulting from the original contract with 
Pemberton. Nothing else was submitted by the pleadings; 
nothing else is embraced by the decree. 

9th. The land and slaves were sold under the decree of the 
‘Supreme Court, in 1833, and the defendant, James W. Za- 
charie, became the purchaser at the sheriff’s sale, of the 
whole, for the price of $52,000, at twelve months credit. 

10th. The plaintiff, M‘Donoch, brought his suit against 
Relf and Zacharie, to be paid the balance due on the remain- 
ing five notes given by them under the agreement of the ist of 
July, 1829, after crediting them with the amount made by the 
sale of the land and slaves, and the plaintiffs, Relf and Za- 
charie, brought their suit to compel M‘Donogh to cancel and 
deliver them up. The two cases are consolidated, and form 
the matter in contestation, which the court is now called upon 
to decide. 

The first, and perhaps the only legal proposition that it is 
material for the court to consider, is, whether there was a legal 
and valid consideration for the notes given by Relf and 
Zacharie, under the arrangement of the Ist of July, 1829. 
And secondly, has any subsequent circumstance or event 
taken place which has destroyed that consideration, or which 
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ought in law or justice to discharge them from the obligation Fasrrnx Dis. 


to pay? 

As to the first, they had, in their different capacities of heir, 
father and tutor of minors, and testamentary executors, a direct 
and positive interest in the succession they were administering; 
and consequently, it was an object with them to preserve it 
from loss or deterioration, which would have been the result of 
an immediate judicial pursuit in 1829, upon the original mort- 
gage of Pemberton, which was then all due, and payable. 
This is a good and sufficient interest, and consideration upon 
which to found a personal promise to pay, clear, palpable, and 
visible to all parties, and not susceptible of mistake, misappre- 
hension or surprise, nor is any either alleged or proved. The 
agreement to pay interest, so far as it relates to what had oc- 
curred previous to the arrangement of the Ist of July, 1829, is 
based upon the stipulations in the original act of sale to Pem- 
berton, and the obligation contained in the body of the notes, 


the interest or compensation for the delay was fair and: 


moderate, and within the protection of the law, and consistent 
with equity and good conscience, and formed a part of the 
contract of sale, and the price of the thing sold. With respect 
to that stipulated to accrue after the Ist July, 1829, the for- 
bearance or delay of six years, in the recovery of the prin- 
ciple, was an ample, legal and equitable consideration. 

How have the defendants, Relf and Zacharie, been 
discharged from this obligation? Their only refuge is in the 
judgment of the Supreme Court, rendered in the case, and 
introduced by them in evidence. This can operate no dis- 
charge to them; it is evident for the following reasons: 

Ist. The suit was a proceeding, in rem, against the land 
and slaves, in the hands of Philip F. T. Zacharie, the third 
possessor, and to which the defendants, Relf and J. W. Za- 
charie, were no parties. 

2d. The obligation of Relf and J. W. Zacharie, in their 
personal and individual capacities, as it is now sued on, was 
never involved in, and formed no part of the subject matter of 
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——. personal obligation of Relf and Zacharie, upon which they are 
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now sued, and tlhe obligation imposed on the possessor of the 
property under the original sale which can make the judgment 
in the one case re-act upon the other; they depend upon en- 
tirely different principles and considerations. 

If these reasons, strong and conclusive as we believe them 
to be, need any thing to support and sustain them, the court, 
we think, will find abundant and triumphant matter to that 
effect in the following: 

Ist. The judgment of the Supreme Court, is founded upon 
an oversight or neglect, on the part of the plaintiff, M‘Donogh, 
to give notice to his original purchaser, Pemberton, or those 
claiming under him, of the raising and annulling certain mort- 
gages, which the plaintiff stipulated to have raised in the 
original act of sale of 1818, to Pemberton. Now, if this was 
a technical objection which would bar the recovery of interest 
against the third possessor of the land and slaves, or against 
the heirs or executors of Mrs. Zacharie, in their representative 
and subrogated capacities, it is an objection which Relf and 
Zacharie had a right to waive for a good consideration; it 
existed in full force on the Ist July, 1829, was as obvious then 
as it was in 1832, and their contracting the personal obligation, 
and giving in that capacity the notes now sued, on, is a clear 
and explicit waiver, so far as they are concerned. The objec- 
tion was not one founded on conscience, equity, or good faith, 
it was merely formal and technical, and required no precise or 
specific consideration for the forbearing to urge or use it. 

2d. The use of this technical objection on the part of Philip 
F. T. Zacharie, and his succeeding in it, has had the effect to 
increase the succession of Mrs. widow Zacharie, by the whole 
amount of interest deducted from the claim of the plaintiff, 
M‘Donogh, in his suit, in rem, against the mortgaged pro- 
perty, and the present defendants come in for their share of 
this gain. 

Now, if this objection was made by P. F. 'T. Zacharie in 
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© |» ¢onjunction, or by the counsel, consent or connivance of the a Dus. 
: 1841. 
° present defendants, Relf and J. W. Zacharie, and the success ee wall 
it : RELF & 
of that defence be a bar to the present action, then they are , tl 
* | permitted to use a mere technical or formal matter in one ca- vs. 
: \¢ A , M‘DONOGH, 
pacity, as heir, &c., to increase their estate, and to use the AND 
m, ‘ ‘ F ‘ , M‘DONOGH 
same judgment rendered in their favor in one capacity to break vs. 
4 down and destroy a contract made by them in another capa- — 
¥ city, and thus enrich themselves at the expense of good faith, 
and the solemn obligations of a contract which they do not 
a pretend to say was founded either in fraud, mistake or igno- 
hy rance, and thus make a mere matter of form applicable to one 
= | case, triumph over law, equity and justice, in another and a 
i different case. 
he | 


If this defence was made by P. F. T. Zacharie alone, 
without the knowledge, consent or connivance of the present 


ad defendants, then the parties remain as they were, the judg- 
“A ment is good for him, quo ad his interest in the succession of 
a his mother, and he has a right to profit by it; but if the other 
it | parties attempt to do so at our expense, law, justice and = 
ae equity, requires that the personal obligation they have con- 
iad ected, should interpose and prevent the consummation of a 
eH legal fraud. 
iece 3d. At the sale made of the mortgaged property, after the 
ith, final judgment of the Supreme Court, James W. Zacharie, 
sor one of the defendants, became the purchaser of all the mort- 
gaged property, for the price and sum of fifty-two thousand 
ilip dollars, at twelve months credit, not much more than one third 
t to of the price paid by his mother. Under such circumstances, 
hole | torelease him from a personal obligation, contracted in good 
tiff, faith on the part of the plaintiff, for a good consideration on 
pro- his part, without one particle of proof to taint its purity or 
‘eof | justice, in any view or shape, would be to hold out a premium 
to men to enrich themselves at the expense of all that is valu- 
ie in able in the law of contracts. 


Judge Watts, for the appellees in reply. 
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Ist. The account of the Pemberton debt as stated by M‘Do- . 


nogh, his receipt, and the notes of Relf and J. W. Zacharie, 
given on the Ist of July, 1829, constitute an agreement or con- 
tract between M‘Donogh on the one part, and Relf and J. W. 
Zacharie on the other, relative to a debt due by Pemberton, 
and the succession of Mrs. Zacharie, secured by mortgage 
on the plantation. 

2d. Either this agreement is an independent contract of sale 
of the Pemberton notes, with a resolutory condition, and then 
it was dissolved by the foreclosure of the mortgage, or Relf 
and Zacharie became sureties in a collateral or accessory con- 
tract, or guarantors, of the Pemberton debt, and bound then- 
selves, in solido, for its payment. » 

3d. Every obligor in an obligation, in solido, is, in one 
sense, a principal debtor, viz: he owes the whole debt, but, as 
between the original parties to the contract, one debtor may be 
the principal or real debtor and the others only his sureties. In 
the present case, Pemberton, then Mrs. Zacharie, then P. 
F. T. Zacharie, were successively principal or real debtors. 

Relf and J. W. Zacharie, were never more than sureties or 
guarantors, bound in solido. ; 

4th. Ina litigation between the original parties, to an obliga- 


tion in solido, when there exists a real debtor, viz: a debtor. 


in his own right and the others are sureties, the sureties or 
guarantors are only bound to pay the amount of the real or 
principal debt, and may avail of any exception (exceptions 
realles) arising out of the contract, or any failure of considera- 
tion, to reduce the debt. 

5th. So also, if Relf and Zacharie be considered as guaran- 
tors of the payment of the Pemberton debt, they are only 
bound to pay so much of the debt as became due under the 
original contract with Pemberton. 

6th. The Pemberton debt as set forth in M‘Donogh’s ac- 
count or statement of Ist July, 1829, was the consideration of 
the notes given by Relf and Zacharie ; that consideration has 


failed to the amount now claimed by M‘Donogh from defen- 


dants. 
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“th. The exceptions and defences by which the Pemberton Baveses Dis. 


‘debt was reduced, were exceptions and defences which grew 
out of the contract, and such as sureties or guarantors may 
avail of. 

8th. There is no evidence that Relf and Zacharie knew of, 
‘or meant to waive any exceptions to the contract or defences 
by which the debt could be reduced. 

If it was intended to waive them, it should have been in- 
serted in the contract; as sureties they could not waive any 
defence growing out of the contract. 

9th. The real amount of the Pemberton debt was fixed in 
‘the suit of M‘Donogh vs. P. F. T. Zacharie, and has been 
paid in full. 

10th. Relf and J. W. Zacharie, the sureties or guarantors 


‘ of the payment of that debt, are, therefore discharged. 


First point : 

The account, as stated by M‘Donogh and his receipt, and 
the notes of Relf and Zacharie, dated the Ist of July, 1829, 
‘constitute an agreement or contract ‘relative to the Pemberton 
‘debt. 

The account is a statement of what was then due on the 
Pemberton debt; it professes to be so. 

In his receipt, M‘Donogh speaks of it as a statement of the 
balance due and owiny to him by John T. Pemberton. The 
receipt calls itself an arrangement between the parties. 

The debt was due by Pemberton; had been assumed to be 
paid by Mrs. Zacharie ; but it was neither the debt of Relf nor 
J. W. Zacharie. ° 

The Pemberton debt was incurred for the plantation; the 
title to the plantation was not acquired by Relf and Zacharie ; 
the engagement of Relf and Zacharie to pay that debt was 
collateral to the obligation of the real debtors of the Pember- 
ton debt; we therefore, consider it fully established, that it was 
not the debt of Relf andJ. W. Zacharie. 

We must recognize it as a contract or agreement ; there are 
obligations on both sides; Relf and Zacharie sign notes, 

15 VOL. XIX. 
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subject the agreement is made, viz: the debt due on the seven 
Pemberton notes. 

The notes of Relf and Zacharie, express to be for value 
received. What is the value received? Had these notes 
passed into the hands of bona fide holders, this inquiry could 
not be made, but as the notes are in first hands, we are at 
liberty to inquire into the nature of the whole agreement. 

It cannot be denied that it is an agreement; under what 
class of contracts this agreement ranks, will be inquired in the 
next head. 

Second point : 

The counsel of defendants has considered this contract as an 
independent contract of sale of the Pemberton notes, with a 
resolutory condition. 

He treats the contract as a sale by M‘Donogh to Relf and 
Zacharie, of the Pemberton notes and mortgage, but a sale lia- 
ble to be dissolved by the non-payment of the price, viz: of 
the notes of Relf and Zacharie, like any other sale upon credit; 
that M‘Donogh reserved and exercised the right to dissolve 
the contract of sale, and to foreclose the Pemberton notes and 
mortgage, and to prosecute his rights ‘‘ the same as if this ar 
rangement (the receiving by me the notes of Richard Relf and 
James W. Zacharie) had never taken place.” That M‘Do- 
nogh, having exercised his reserved right of recourse on the 
Pemberton notes and mortgage, the contract of sale of the Ist 
July, 1829, is resolved and dissolved, and is to be considered 
as if itg had never taken place. Consequently, the notes of 
Relf and Zacharie should now be delivered up, for one party 
cannot be absolved from the contract, and another held to it; 
and he very consistently demanded that the amount of the first 
note which had been paid by Relf and Zacharie, should be 
refunded. 


The following are the articles of the code on the resolutory 
condition: Civil Code, 2040. 
‘The dissolving condition is that which, when accomplish- 
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ed, operates the revocation of the obligation, placing matters Easrern Dis. 


in the same state as though the obligation had not existed.” 
M‘Donogh reserves the right, if Relf and Zacharie do not 
pay their notes, to dissolve the agreement, to foreclose the 
mortgage, and act as if the arrangement had never taken place. 
It is contended that he adopted this alternative, dissolved the 
agreement and cannot now redur to it. 


The contract is certainly susceptible of this construction. It 
might be considered as a sale of the notes, on condition of pay- 
ment of the price, as all sales on credit are. 

M‘Donogh might have enforced the contract against Relf 
and Zacharie, obtained a judgment, sold their property, impri- 
soned their persons, etc., but he chose to dissolve it and have 
recourse to his rights and remedies against the plantation. 


But he cannot dissolve it and then ask for specific perform- 
ance as he is now doing. Having exercised a right which he 
reserved on the footing of dissolving the contract, and treating 
as if it had never been made, he cannot now have recourse 
to it. 

This is the strict legal view in which the contract is to be con- 
sidered according to the very express terms of it, and of course 
it furnishes the defendants with a complete defence against 
their notes. 

If Relf and Zacharie are to pay their notes, M‘Donogh 
must give up to them the Pemberton notes, and as will be seen 
hereafter, he has precluded himself from doing so. If the 
contract is not thus to be viewed as a sale of the Pemberton 
notes, dissolved by M‘Donogh for want of fulfilment of its 
conditions, the next inquiry is, to what other class of contracts 
does it belong. 

It is of great importance accurately to determine the class 
of contracts to which any particular agreement belongs, for in 
that way only can the appropriate legal principles be applied to 


_ its obligations ; and if we do not keep the appropriate legal 


principles of every contract in view in deciding on it, the ad- 
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dence. 

However inartificially a contract is made, it is not difficult to. 
ascertain the proper class to which it belongs, if we regard 
substance, not form. Parties cannot make the contract of do- 
nation out of a sale, by saying that one gives land, and the 
other money, even if separate notarial acts be drawn with pro- 
per form of bonds. 

Nor can a contract, in substance a partition, be made a sale; 
nor a sale, an exchange, etc.; nor can what is a contract of let- 
ting and hiring, by any form of words, be made a sale. 

Let us examine what is the substance of the contract under. 
consideration : 

M‘Donogh is the holder of Pemberton’s notes, secured by 
mortgage on a plantation, which had been purchased by Mrs, 
Zacharie, who had stipulated to pay the notes of Pemberton. 
On the Ist July, 1829, they were all due. M‘Donogh agrees 
with Relf and Zacharie, that if they will give their notes at 
from one to six years, bearing interest, for the amount due on 
the Pemberton notes, which bore interest, he will give the time, 
but expressly reserving the right to annul the contract and 
foreclose the mortgage, if any of their notes are not paid. 

There is also an express agreement, that if Relf and Za- 
charie pay their notes, they shall be subrogated to the rights 
of M‘Donoghon the Pemberton notes. Relf and Zacharie 
make this agreement and give their joint and several notes 
accordingly. 

The question is, what is the nature of this contract; under 
what head of contracts is it to be classed. 

Is it asale, aloan, a pledge, a suretyship, guarantee, or 
what other denomination of contract. 

If it be a conditional sale, we have seen it is dissolved, and 
defendants’ notes must be delivered up to them. 

Let us examine if it be not a contract of suretyship, a col- 
lateral or accessory contract, a contract to guarantee the pay- 
ment of a debt due by a third person. 
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The counsel of M‘Donogh admits in head No. 6, that there Eastern Dis. 


are two contracts ; one principal or main contract, and one col- 
lateral or accessory contract. He contends that Relf and Za- 
charie’s notes or contract, is the principal or main contract, and 
the Pemberton debt is a collateral contract to secure the other. 
Let us test this question by the definition of principal and col- 
lateral contracts, Civil Code, 764. 

A principal contract is one entered into by both parties, on 
their own accounts, in the several qualities they assume. An 
accessory contract is made for assuring the performance of a 
prior contract, either by the same parties or by others, such as 
suretyship, mortgage and pledge. 

Pothier defines the contract of surety, to be a contract by 
which a person obliges himself, on behalf of a debtor to a cre- 
ditor, to pay him either the whole or part of what is due from 
such debtor, and by way of accession to his obligation. 

It ison this point that the whole case turns. Under head No. 
4, the counsel of M‘Donogh says : 

‘‘Relf and Zacharie asked and obtained from the plaintiff, 
M‘Donogh, a further prolongation of the time of payment, 
(viz: of the Pemberton debt,) of six years from that date, (viz: 
of the 1st of July, 1829,) on their giving their individual 
notes at one, two, three, four, five and six years, for the amount, 
with six per cent. interest for the time they had to run, making 
themselves the principal debtors, and leaving the old notes of 
Pemberton with the mortgage, as a security for their eventual 
payment.” 

In this passage the counsel of M‘Donogh adroitly assumes 
the only point in controversy, viz: who were the principal, 
real, original debtors, which was the principal and which the 
collateral contract. 

All persons who bind themselves jointly and severally, are 
considered in law as principal debtors in this sense of the 
word, that each obligor owes the whole debt, yet in the truth 
of things only one person may be the real debtor, and the 
other his sureties; and if the sureties in solido, when called 
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or owed only part of it, or has paid all that is due on the debt, 
the sureties are entitled to relief, being bound to pay only what 
the real debtor is bound to pay. This idea is fully expressed 
in article 2102. 


If the affair for which the debt has been contracted in solido, 
concern only one of the co-obligees in solido, that one is lia- 
ble for the whole debt towards the other co-debtors, who, with 
regard to him are considered onlyjas his securities. 


It is manifest that the word, co-obligés, is erroneously trans- 
lated intoco-obligees. The correct translation of this past par- 
ticiple is co-obligors; an obligee in English is the person in 
whose favor the obligation is made; an obligé in French is the 
person bound to fulfil the obligation, or what we call an obligor.. 
The French have no corresponding substantives to our words 


obligor and obligee. 


Pothier’s language, No. 264, is: ‘‘If one person only pro-. 
fits by the contract, and the other is only bound in solido with 
him, for his accommodation, the person who has alone profited 
by the contract is the only debtor; the other, although a prin- 
cipal debtor as regards the creditor, is, as regards his co-debtor,. 
with whom he is bound for his accommodation, only a surety- 
for the principal debtor for whom he becomes surety.” 

It is the common case of an accommodation endorser, who 
is bound to the payee for the whole note, but is not bound atall 
if the maker be not bound, or has paid. 

We say that Pemberton was the real debtor, and whatever 
sum Pemberton was bound to pay, Relf and Zacharie were 
bound to pay. If Pemberton, or those who engaged to pay 
his notes, have paid all that is legally due on these notes, the 
engagement of Relf and Zacharie is fulfilled. 


We insist, that from the nature of the contract, and the 
terms of the agreement of the Ist July, 1829, the original or 
real debt always remained the debt: 
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| Ist. Of Pemberton, who made the notes in 1818. Eastern 13, 
2d. Of Erwin who assumed it in 1821. a 
‘8d. Of Mrs. Zacharie, who also assumed it in 1821. =. 
4th. Of P. F. T. Zacharie, who, also, assumed it in 1830. a. 
On the Ist July, 1829, it was the debt of Mrs. Zacharie’s axD 
: M‘*DONOGH 
-succession. v8. 


By the agreement of Ist July, 1829, Relf and J. W. Zacha- — 
rie, gave their personal guarantee for its payment, became 
bound as sureties 7m solido; entered into a collateral, accessory 
and auxiliary contract for its payment ; superadded their per- 
sonal responsibility. 
Relf and Zacharie bound themselves to pay the whole debt 
due by the purchasers of the Pemberton plantation; they are 
sureties inasmuch as they only bind themselves to pay the debt 
due by other persons. 

A principal debtor is usually understood to be one who has 
received the value and owes the debt on his own account. Any 
one who has not received value but from friendship or other 
collateral motives undertakes to pay the debt of another, is a 
mere surety or guarantor; he accedes to a contract already in 
existence, and binds himself to fulfil it. Still he is only bound 
to pay the debt due by the real debtor, and no more. If, by 
any legal grounds arising out of the contract, the real debtor 
is discharged, the accessory contract becomes also extinct. 

Let us criticise and examine the language of M‘Donogh’s 
agreement of the Istof July, 1829. 

Ist. He acknowledges the receipt of Relf and panne s 
six notes. 





2d. He says, if Relf and Zacharie’s six notes are regularly 
paid when due, “ they will be in full payment to me of the 
balance due me on seven promissory notes, held by and owing 
me as above stated, by John 7. Pemberton, and secured,” &c. 

3d. He says, said notes of John T. Pemberton being still in 
my possession, and to be held by me until the notes of Relf 
and J. W. Zacharie are paid, when they (viz: Pemberton’s 
notes) are to be delivered up to Relf and Zacharie. 











» 





120 





Eastern Dis. 
July, 1841. 


RELF & 
ZACHARIE 
U8. 
M‘DONOGH, 
AND 
M‘*DONOGH 
v8. 
RELF & 
ZACHARIE, 





CASES IN THE SUPREME COURT 


4th. In case that Relf and Zacharie’s notes are not paid, 
M‘Donogh reserves the right of foreclosing the mortgage on 
Pemberton’s notes as if the arrangement (viz: the receiving 
the notes of Relf and Zacharie) had never taken place. 

Now, it does appear manifest, that if M‘Donogh had at once 
given up the notes of Pemberton without reservation, for the 
notes of Relf and Zacharie, it would have been a sale of the 
Pemberton notes. 

But he does not do so: either then it isa sale of the Pember- 
ton notes, on the condition of the payment of the price, which 
sale M‘Donogh has chosen to dissolve, because the price was 
not paid; which is the view taken of the contract by the se- 
nior counsel of Relf and Zacharie. 

Or else, it is a contract of guarantee or suretyship, entered 
into by Relf and Zacharie, to guarantee and secure to M‘Do- 
nogh the full payment of all that was or would legally be due 
and owing on the Pemberton notes. 

And we would here again observe, that it is notin the power 
of parties by the use of words, to change the real and legal 
nature of contracts. If Relf and Zacharie had in’ so many 
words, said, we promise to pay M‘Donogh the amount due on 
the Pemberton notes, and make ourselves principal or real 
debtors therefor, such words cannot alter the force and effect of 
the law; the debt would still have been the debt of Pember- 
ton, and Relf and Zacharie would only have been sureties : for 
one who is, in the truth of things, only a surety for the debt 
of another, cannot, by words, change the nature of the con- 
tract, any more than contracting parties by calling a sale, where 
property is given and money paid for it, a donation, make it so} 
or make, what is in truth a partition, a sale, by the words they 


use. 

M‘Donogh might have sold the Pemberton debt of $74,779 
84 for what sum he pleased, and even in that case, as we shall 
hereafter show, if only $40,000 was due on it, M‘Donogh | 
would have been liable for the deficiency, under Civil Code, 
article 2616: he who sells a debt or incorporeal right warrants 
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its existence at the time of the transfer, though no warranty be Eastrnw Dis. 
: : . July, 1841. 
mentioned in the deed. amen 
It is clear, from the language of the agreement, that M‘Do- ,"™=F® 





| ZACHARIE 
is original debt an rtgage; he never vs. 

nogh never gave up his rig ebt a d mo gage; he eatin, 
assigned it or transferred it. He promised to do so, if and AND 

“1 A - ; M*DONOGH 
when Relf and Zacharie should pay their notes, reserving a we. 

right to dissolve the agreement if they did not comply with 27 * 


| their engagement. 

If, then, it was not a conditioned sale of the Pemberton notes, 
| | which might be and was dissolved by M‘Donogh, on account 
of the non-compliance on the part of Relf and Zacharie, the 

only other.point of view in which the contract can be consider- 
| ed, is, that Relf and Zacharie became sureties or guarantors for 








| 1 the payment of those notes. 
: As we consider that the result of this suit depends on the 
0 legal character or nature of the agreement of the Ist of July, 
1829, we must be permitted to illustrate the position, that Relf 
t and Zacharie are only sureties, and to try the character of their 
ih liability by every test. 
y Suppose, that on the Ist of July, 1829, Pemberton’s notes 
n had all been paid, unknown to Relf and Zacharie, would Relf 
al and Zacharie have been liable on their notes? Assuredly 
of not; for if there was no subsisting debt due by Pemberton, 
I | the contract of the Ist of July, 1829, would be void. Suppose 
or that Pemberton, or his assigns, under the purchase of the plan- 
bt tation, had brought a suit on the contract of sale, or when sued 
n- | onthe Pemberton notes by reason of redhibitory vices in the 
re slaves, or deficiency in the quantity of the land, had struck off 
03 $30,000 from the purchase money, viz: reduced Pemberton’s 
ey notes that amount, or that Pemberton and subsequent purcha- 
sers had been wholly evicted, and had set up this defence, and 
79 | been discharged from liability, would not Relf and Zacharie 
all have been entitled to a like reduction on discharge from their 
gh notes ? 
de, Relf and Zacharie undertook to pay the sum due on the sev- 
nts en Pemberton notes; this was the sum and substance of the 
16 VOL. XIX. 
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fixed sum on the Ist of July, 1829, did not bind them to pay 
that sum on the notes, if so much was not due on them. ~ 

Suppose there had been an error of calculation, and $30,000 
struck off on account of this error, would it not have reduced 
the liability of Relf and Zacharie an equal sum ? | 

The mere fact of the claim being liquidated in figures on 
the Ist of July, 1829, did not bind them to that figured 
account, if, either in fact or in law, that account was not 
due. 

As we have seen a release of Relf and Zacharie from their 
engagement, an agreement to surrender up and dissolve the 
agreement of the Ist of July, 1829, could not have diminished 
M‘Donogh’s claim on the Pemberton notes; but a release of 
the Pemberton notes or mortgage would have released Relf 
and Zacharie. Yet the counsel of M‘Donogh affects to con- 
sider Relf and Zacharie as the principals, viz: real debtors, in 
contradiction to the affidavit of his own client. 

It is again urged, if the contract of the Ist of July, 1830, be 
not a contract of surety, in which the debtor of the Pemberton 
notes, viz: the person who was bound to pay them, was the 
real debtor, and Relf and Zacharie were the sureties, there is 
no class of contracts to which it belongs, 

Relf and Zacharie might not have been able to avail them- 
selves of any defence, if their notes had passed into the hands 
of bona fide holders ; but that would have arisen from the form 
of the contract, which was thrown into the shape of negotiable 
notes. 

But so long as the notes remain in the hands of M‘Donogh 
the original party to the contract, Relf and Zacharie stand, as 
to him, in the same relation as if they had signed a contract, 
binding themselves in solido, to pay to him the debt due by 
the debtor of the Pemberton notes. The Pemberton notes 
being in the hands of M‘Donogh, were subjected to all the 
conditions of the original contract out of which they. sprung. 
So, also, the Relf and Zacharie notes in M‘Donogh’s hands 
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" must be subjected to all the conditions, events and qualifi- Easrerx Dis. 
7 cations of the argreement, which was the cause of their exis- 2.2 
7 tence. RELF & 
ZACHARIE 
If the debtor of the seven Pemberton notes has paid to vs. 
10 / M‘DONOGH, 
d M‘Donogh all the money that is legally due upon them, the em 
Relf and Zacharie notes are discharged ; for what was all that ed. 
7 Relf and Zacharie undertook and were legally liable for, by —— 
4 giving their six notes on the Ist of July, 1829. Andas we 
- shall hereafter find, all that was ever legally due upon the 
7 Pemberton notes has been paid M‘Donogh. 
ie 3d. In obligations in solido, every obligor owes the whole 
. debt; but, as between original parties to the contract, one 
4 debtor may be the real debtor, and the others his sureties. 
if The payment by any one obligor, to the creditor, of all that is 
if legally due on the debt, discharges the co-obligors as to the 
" creditor, as before observed. This is only an enunciation of a 
" text of the code, article 2102. 
If the affair for which the debt has been contracted in soli- 
° do, concerns only one of the co-obligors in solido, that one is 
" liable for the whole debt towards the other co-debtors, who, 
with regard to him, are considered only as his securities. 
1 
‘s The word co-obligees, as we have seen, is an erroneous 
translation of the French word co-obligés, which means co- 
js obligors, which is clear from the idiom of the French lang- 
is uage ; also, from Pothier, part 2, chapter 3, number 264. 
- If any one co-obligor pays the debt, the rest are discharged 
le as regards the creditor; and if it be the principal or real debt- 
or himself, who pays, the co-obligors are discharged ‘alto- 
h gether. 
as Who was the debtor of M‘Donogh ? 
t, Ist. Pemberton. 
y 2d. Erwin, when he bought from Pemberton, agreed to 
“ pay his notes. 
” 3d. Mrs. Zacharie, when she bought from Erwin, agreed to’ 
: pay the Pemberton notes. 
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4th. In 1829, the succession of Mrs. Zacharie was bound to 
pay these notes. 

5th. In 1830, P. F. T. Zacharie, when he purchased the 
plantation, agreed to pay the Pemberton notes. 

In 1829, Relf and Zacharie, in their individual capacities, 
as M,Donogh’s counsel admits, agreed to pay this debt, a 
debt not due by themselves, but due by Pemberton and the 
succession of Mrs. Zacharie. 

Relf and Zacharie thus became sureties in solido, for Pem- 
berton and the Zacharie succession. In 1833-4, in a suit be- 
tween M‘Donogh and P. F. T. Zacharie, the amount of 
the debt due by Pemberton, and the Zacharie succession was 
liquidated at the sum of fifty-two thousand and twenty-eight 
dollars and sixty-three cents, and the whole of that sum has 
been paid to M‘Donogh. 


The whole object and agreement of Relf and Zacharie in 
giving their notes, was to pay the Pemberton notes and debt 
to M‘Donogh. 

All that was legally due upon the Pemberton notes has 
been paid; it follows that Relf and Zacharie’s notes are dis- 
charged. : 

The counsel of M‘Donogh says, that the suit was in rem. 
Admit it, but it must have been in consequence of the debt due 
by some present or previous owner of the res, who was the 
debtor, for whose debt the thing had been mortgaged. That 
person or the person who, succeeding to the title of purchaser, 
agreed to fulfil his obligations, was the real and true and actu- 
al debtor, and it was for the fulfilment of that obligation that 
Relf and Zacharie were sureties. 


If the Pemberton debt was a collateral security for Relf and 
Zacharie’s notes, when, and where, and how, and by whom 
was it made so? 

Where is the agreement by which the owners of the Pem- 
berton plantation bound themselves, or the Pemberton planta- 
tion, to pay the notes of Relf and J. W. Zacharie? 
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Which is oldest in point of time? How can the collateral 
debt exist before the principal debt? The inconsistencies of 
this assumption are endless. 

4th. In a litigation between the original parties to an obliga- 
tion in solido, where-there is a real debtor, viz: a debtor in 
his own right, and the others are sureties, the sureties are 
only bound to pay the amount of the real or principal debt, 
and may avail of any exception “exceptions realles’’ arising 
out of the contract, or a failure of consideration to reduce the 
debt. . 

The difference between exceptions or defences, yrowing 
out of the contract, and personal exceptions, is very clear. 

Personal exceptions belong only to the person using them, 
as minority, coverture, insanity, etc. Real exceptions grow 
out of the contract, such as fraud, lesion, error in the contract, 
failure of consideration, redhibitory vices in slaves, eviction 
from the object of sale, etc. 

In the brief of M‘Donogh’s counsel under the 8th head, it is 
said: ‘* That the judgment of the Supreme Court, in the case 
of M‘Donogh and Zacharie, 5 Louisiana Reports, relieved the 
third possessor from the obligation to pay interest, for reasons 
solely applicable to the position and rights of the parties, 
resulting from the original contract with Pemberton ; noth- 
ing else was submitted by the pleadings; nothing else was 
embraced by the decree.” 

Under the 10th head, it is said, that the judgment of the Su- 
preme Court, (which cut off thirty-six thousand dollars inte- 
rest,) was founded on a technical or formal objection, which 
could only avail P. F. T. Zacharie. 

The first passage admits expressly, that the defence on which 
the interest was reduced, “resulted from the original contract 
with Pemberton ;” viz: is an exception realle. This is pre- 
cisely what we contend for. The interest was to stop, if 
M‘Donogh did not discharge the mortgages, and notify Pem- 
berton, or his assigns, of the fact. 

Mrs. Zacharie became not only a privy in estate, but a privy 
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Eastern Drs. in contract to Pemberton, and also a party to the original con- 


_ tract. She bound herself to pay Pemberton's notes, and 
Mt Donogh was party signing to this contract, and was bound 
to fulfil all its obligations to Mrs. Zacharie, and to every suc- 
cessor to the title of the plantation. 

M‘Donogh failed to fulfil the contract, he did not notify Mrs. 
Zacharie, nor her heirs, nor the purchaser, P. F. T. Zacha- 
rie, that he had cancelled the mortgages. His obligation to do 
so, resulted from his contract, and the benefit of his failure to 
comply with the contract extended to every assign of Pember- 
ton, and more especially to Mrs. Zacharie, with whom he had 
expressly contracted in relation to it. The interest from 
1824 was struck off, because of his failure to comply with 
the obligation of his contract with Pemberton and Mrs. Zac- 
harie. 

It is difficult to understand what is meant by that passage of 
the brief which calls the defence a technical one. A techni- 
cal objection usually refers only to the form of the remedy. If 
it be meant to convey the idea, that the objection by which 
the interest was lost, viz: the want of notification of the can- 
celment of the mortgages, as stipulated by M‘Donogh, was an 
objection personal only to Pemberton or his successors in ti- 
tle, we say the objection could be taken by Pemberton or his 
successors in title; and in fact, it was successfully taken by 
P. F. T. Zacharie in that capacity; but we say it could 
also be taken by the sureties to that contract of sale, because 
as is said in the eighth head, i¢ grew out of that contract, 

It was not what is called a personal exception, like minori- 
ty, coverture, insanity, &c., which can only be taken by the 
minor, married woman, &c., and not by their sureties; but. it 


is an exception arising out of the contract, out of the stipula- 


tions made by the vendor, which every successive vendee or 
his sureties may avail of. Civil Code, 3029. 

Suppose that there had been redhibitory vices in the slaves, 
diminution or deficiency in the quantity of the land, eviction 
for want of title in the vendor, the original vendee, and every 

















OF THE STATE OF LOUISIANA. 


127 


successive vendee and their sureties could set up this objection Easrrnn * Dis. 


and reduce or discharge the contract of debt, because the ven- — 


dor, as part of his contract, is bound to warrant the slaves, the 
quantity of land and the title, to Pemberton and his assigns or 
successors, and the defence grows out of the contract; and as 
this exception grows out of the contract, it avails the sureties 
of the contract; and minority, coverture, &c., could not avail 
the sureties, because they are mere personal exceptions, which 
can only be used by the minor, married woman, &c. There 
was another exception which the counsel of M‘Donogh does 
not notice, viz: that a large amount of the interest on the Pem- 
berton debt was struck off, because that P. F. T. Zacharie, 
the successor of Pemberton, was disturbed in his possession 
by the suit of the heirs of Belly. See 5 Louisiana Reports, 
254. 

This disturbance, under contracts made during the old code, 
page 360, article 85. Daquin et al. vs. Coiron, 3 Louisiana Re- 
ports, 409, puts a stop to the interest on the debt. This ex- 
ception is one which arose out of the law of the contract, 
and availed Pemberton, and every successive vendee, and 
of course availed the sureties or guarantors of the vendee. 

After all, it resolves itself again into the question, were Relf 
and J. W. Zacharie, by virtue of the contract of the Ist of 
July, 1829, sureties and guarantors of the Pemberton debt? 
If they were, as we think we have proved, then these excep- 
tions by which $36,000 of the interest was struck off, avail them 
as effectually as they have availed those who succeeded Pem- 
berton in the title and in the obligation to pay the debt. We 
think we have made it appear very clear, that if Relf and 
Zacharie had paid their six notes, they would have been entit- 
led to an assignment or transfer of the Pemberton notes and 
mortgage to themselves. 

If, when called upon for payment of their notes, Relf and 
Zacharie had ascertained that M‘Donogh, under whose con- 
trol they were, had released the whole or any part of the Pem- 
berton debt, such fact of release would constitute a defence to 
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Relf and Zacharie: a release to the drawer of a note, releases 
the endorser. Civil Code. 3030. 

The surety is discharged, when, by the act of the creditor, 
the subrogation to his right, mortgages and privileges, can 
no longer be operated in favor of the surety. A release to 
the principal releases the surety. 

So it is, if the creditor does any act, or omits to do any act, 
by which commission or omission the recourse against the real 
debtor is lost or diminished, the surety is discharged. Prinei- 
pal and Surety, 98 Pothier. 

On a payment by Relf and Zacharie, M‘Donogh was bound 
to assign to them the Pemberton notes and mortgage, with 
all the rights belonging to them, as secured by the contract. 


In the winter of 1841, a re-argument of this case was or- 
dered. : 

The case was then argued by D. Seghers and G. Eustis, 
Esquires, of counsel for the appellees, and by Mazureau 
and J. R. Grymes, Esquires, for the appellant M‘Donogh. 


Eustis, in the further argument, maintained the following 
points on the part of the appellees: 

1. The main inquiry in this case is as to the character of the 
contract between the parties. ' 

The nature of a contract depends entirely on the obliga- 
tions it imports; its form is immaterial. The contract under 
consideration has every requisite of the contract of surety ; 
Code, art. 3004 ; Pothier on Obligations, 365. 


The law of suretyship appears to contemplate the case of | 


the contract being modified by the various agreements of par- 
ties, which their convenience may suggest, but when in point 
of fact the contract is one of surety between the original par- 
ties, it holds them to the principles of the contract. ‘ If the 
suretyship exceeds the debt, or is contracted on more onerous 
conditions, it shall be reduced to the conditions of the principal 
obligation ;”’ Code, 3006, 3014; 2 Pardessus, Droit Commer- 
cial, No. 385. 
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The relations of the original parties to bills or notes may be Kasrsax Dus. 


changed by parol evidence; Chitty on Bills, 81. 

If a bill or note is given in consideration of a pre-existing 
special contract, and that contract fails, is rescinded or satisfied, 
this fact will be a good defence between the original parties of 
the bill or note; Bailey on Bills, 342. 

2. If this be not a contract of surety, it is incumbent on the 
opposite party to show to what class of contracts it does im fact 
belong, and our inquiries are not at all aided by its designation 
as @ contract suét generis. 

This contract strictly and technically is of that class of con- 
tracts known among the Romans as pacta constitute peeunia; 


Institutes, lib. 4, tit. 6, sec. 8 and 9; ff. 13, tit. 5, laws 1, 19, | 


id quod Gloss. p. 9, z: Code, tit. 18 ; Sententie Pauli, lib. 2, 
tit. 2; Pandects by Pothier, vol. 5, p. 494; Pothier on obliga- 
tions, following 456, sec. ix., not in use at present; Toulier, 
vol. 6, No. 396; Régles de droit, 227 | 

The pactum constitute pecunie is a contract of surety; Hen- 
neccius ad pandeetas, lib. xiii, tit, vi, sec. civ; Voet ad Pan- 
decitas, lib. xiii, tit. vi, sec. od ff. lib. xiii, tit. v3; 19 de pecu- 
nia constituta Gloss. 

The reduction of the Pemberton debt by the judgment in the 
ease of M‘Donogh vs. Zacharie, was from a cause not personal 
tothe parties but inherent in the debt itself; to wit: the omis- 
sion on the part of M‘Donogh to perform a condition without 
which judgment the debt was not demandable. This defence 
is available to sureties ; Code, 3029; Pothier; 380. 

A consequence which follows from the judgment and satis- 
faction of the Pemberton debt is that it is no longer in the 
power of M‘Donogh to subrogate Relf and Zacharie to his 


_ Sights as a creditor of the Pemberton debt; that debt having 


heen extinguished, and if by a less sum than its nominal 
amount the reduction was in consequence of an omission or 


laches of the creditor. The ease of Galy, Sirey, Reports of 


the Court of Cassation, 80,2, 89; Theobald, law of principal 
and surety, Nos. 174, 175 and 276. 
17 VOL. XIX. 
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It is immaterial whether the fund held by the creditor as se- 
curity was received by him before or after the contract. L’ar. 
ticle 2039 C. Civ., portant que la caution est dechargée lorsque 
la subrogation aux droits hypothéques et priviléges du créan- 
cier ne peut plus parle fait du créancier, s’opérer en faveur de 
la caution, s’applique méme au cas ob les droits ou hypothéques 
n’avaient été aquis par. le créancier que postérieurement au 
cautionnement ; case of Dumesnil, Dubuisson, 18th March, 
1828; Sirey, 28, 2, 121; D. 26, 2, 76. 

The principal debtor in an hypothecary action is virtually a 
party to the proceedings instituted against a third possessor of 
the mortgaged property who is personally bound for the debt. 
The want of a formal citation does not prevent him from being 
in law bound by the judgment rendered between the creditor 
and the third possessor; Phillimore’s Ecclesiastical Reports, 
243. 

The judgment in the case of M‘Donogh vs. Zacharie is res 
judicata as to the amount of the principal debt, and no more 
than that sum can be required of Relf and Zacharie under the 
satisfaction of that judgment, which has extinguished the Pem- 
berton debt ; x Toulier, 202, 209, 210. 

3. Contracts of this description, that is, those in which heirs 
or persons ina representative capacity assume under new titles 
and other forms, obligations to which originally they were not 
parties, have received a construction which may be almost con- 
sidered as conclusive upon the court from the high authority 
by which it is sustained; the rules on this subject support the 
views previously taken; Pothier on Obligations, sec. 19, chap- 
ter de constituté pecunia, No. 744; Louisiana Code, 2261, 
2252 et seq. ‘ 


In the case of M‘Donogh vs. Zacharie, before cited, this 


court says, ‘‘ Neither in our opinion does the circumstance of 
partial payments having been made, raise such a presumption 
of knowledge on the part of the vendees as to dispense the 
vendor from his obligation to communicate the fact of cancelling 
before he could enforce these obligations to pay.” 
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If a payment of the sum stipulated or part of it, did not dis- Dares Drs. 


pense the vendor from his obligation nor prevent the interest 
from having been due or demandable, those consequences can- 
not be attached to a mere accessory assumpsit on the part of 
persons who were not privy to the original contract. 

On these grounds the counsel for the defendants maintzins 
that the judgment of the District Court must be affirmed. 


On consideration of the case, the court propounded the fol- 
lowing questions, to the counsel on both sides, to be answered 
in writing : 

Simon, J. After a full investigation of all the points submit- 
ted to our consideration, we find it necessary to request the 
counsel to give us their views in writing on certain questions 
which we consider very important in this cause, and which in 
the last argument were not in any manner investigated on either 
side ; to wit: 

1. Were the notes whichare the subject of this controversy 


given through error on the part of Relf and Zacharie, for the 


whole amount of the account marked A, and under the belief 
that M‘Donogh was legally entitled to claim of the succession 
of Mrs. Zacharie, the interest included in his said account? or 
were they given as the result of a compromise ? 

Or in other words : 

2. Would Relf and Zacharie have given those notes for the 
amount of said account, if they had known or been aware that 
M‘Donogh’s claim against the succession, as liquidated by the 


‘ judgment of this court in 5 La. Rep., 255, could not legally 


amount to more than $52,028 63? Did they act under the 
impression that the interest was legally due, or did they intend, 
under the circumstances of the case, to make a compromise 
with M‘Donogh, from which the succession they aqpoieen 
was to derive an advantage ? 

3. If Relf and Zacharie did not act in the view of an advan- 
tageous compromise, and were laboring under an error of law, 
(and perhaps of fact) when they consented to give their notes 
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such error come within the meaning of any of the provisions 
contained in art. 1840 of the La. Code? 

4. If the plaintiff could not legally claim the interest in- 
cluded in the notes; was not the interest morally due by the 


succession ? 


Let the above case be re-argued in writing on the foregoing 
questions only. 


These questions were responded to at great length by Mr, 
D. Seghers, Mr.Eustis, and Judge Watts for the appellees. 

Mr. Mazureau and Mr. Grymes replied in elaborate argu- 
ments on the part of the appellant. 

The judges being divided in opinion, the majority pronounc- 
ed the following judgment : 


Simon, J. delivered the opinion of a majority of the court. 


In the first of these consolidated causes, the plaintiffs claim 


the reimbursement of the sum of eight thousand nine hundred 


and eighty-seven dollars, which is the amount of a promissory 
note of hand by them paid to the defendant, which, together 
with five other notes, amounting altogether to ninety thousand 
three hundred and ninety-three dollars and twenty-eight cents, 
are alleged to have been executed without a cause, the petition- 
ers not having received any consideration for the same ; they 
also pray that the said five notes be cancelled and returned to 
them. 

In the second, the plaintiff seeks to enforce the payment of 
the balance due on the said five notes, which, as he states, after 
allowing all past credits and payments, amounts to thirty-siz 
thousand seven hundred and ninety-siz dollars and twenty-two 
cents, for principal and interest on the same, according to an 
account filed with his petition. 

The issues between the parties are: on the one hand, a gene- 
ral denial of the allegations contained in R. Relf and James W. 
Zecharie’s petition ; end on the other hand, an averment that 


Qa, 4 wo oo. 
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8 the debt for which the notes sued on were subscribed, has been Eastern Dis. 
\s settled and liquidated by a judgment of this court, rendered a 
- on the appeal of a judgment of the court of the fourth judicial _. 
_ district, in the suit of M*Donogh vs. P. F. Theodore Zacharie; sale, 
e that the amount awarded by the said judgment of this court to AND 
John M‘Donogh was afterwards paid to him by James W. Za- — 
g charie, whereby the debt was extinguished; and that conse- 7" ™ . 


quently the notes sued on are without consideration. 

There was judgment in the inferior court in favor of Relf 
and Zacharie, cancelling the five notes sued on by M‘Donogh ; 
from which judgment, the latter appealed. 


r. 


” This case grows out of a transaction which took place on the 
Ist of July, 1829, between the parties to this suit in relation to 
the debt due to John M‘Donogh by the succession of Madame 
Zacharie, deceased, which debt originated in the sale of a plan- : 
i tation and slaves from the said M‘Donogh to John T. Pember- 
ton in the year 1818. The principal facts relative to the origin 
im of the said debt, and to the liability assumed by Madame Za- 
ed charie, after whose death the property’ mortgaged was sold to 
ry Theodore Zacharie, who also assumed the payment of said 
er debt, are fully stated in the case of M‘Donogh vs. Theodore 
nd Zacharie, 5 La. Rep., 247. 
ts, The additional facts of the case, as shown by the record, are 
m- these: The defendants, Relf and Zacharie, were testamentary 
ey executors of Madame Zacharie; Relf having married two of 
| to her daughters, represented two portions of her succession, and 
James W. Zacharie, one portion. On the Ist of July, 1829, 
of M‘Donogh communicated to them a detailed statement of the 
ter amount due him on the original Pemberton debt and mortgage, 
siz which after allowing several credits, left a balance in his favor 
wo of seventy-four thousand seven hundred and seventy-nine dol- 
an lars and eighty-four cents; for this sum, he received the six joint 
and several notes of Relf and J.W. Zacharie, including interest 
nee at six per cent. up to the expiration of the instalments, and 
Ww. forming the aggregate amount of $90,363 28, and gave them 


hat the following receipt: ‘‘ Received of Messrs. Richard Relf and 
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Eastern Drs. J. W. Zacharie, their six promissory notes as per annexed 


July, 1841. ; 
7 "statement signed by me, for the above amount ($74,779 84) 


RELF & including interest at the rate of six per cent. per annum, until 





ZACHARIE : : ; ; 
vs. due, which six notes, as above set forth, if regularly paid, 
M‘DONOGH , : . 
axp When they respectively fall due and are payable, will be in full . 
M‘DONOGH 


on payment to me of the balance due me on seven promissory 


nELrF& notes, held by and owing me (as above stated) by John T, 


ZACHARIE, 

Pemberton, and which are secured by mortgage on a plantation | 
and slaves, situated in the parish of Iberville ; said notes of 
John T. Pemberton being still in my possession, and to be held ‘ 
by me until those notes of Richard Relf and James W. Zacha- f 
rie are first paid, at which time I promise and engage to deliver , 
them up to said Richard Relf and James W. Zacharie ; but in t 
the event that said notes of R. Relf and J. W. Zacharie, or J 
either of said notes, are not regularly paid on the day they shall 
fall due, then I shall be at liberty to seek payment of John T, " 
Pemberton, of the whole amount of his notes and the interest e 
due thereon, in money, by foreclosing the mortgage given for $ 
the securing the payment of the said notes of John T’. Pember- dl 
ton, or in any other manner which I may see fit and proper, the 5] 
same as if this arrangement (the receiving by me the notes of 
R. Relf and J. W. Zacharie) had never taken place. New ‘ 
Orleans, July Ist, 1829. (Signed,) John M‘Donogh.” i 
The first of these notes ($8987) was regularly paid at matu- el 
rity, and its amount was imputed by M‘Donogh as a credit on 0 
one of the notes of Pemberton. In May, 1831, the first of hi 
these consolidated causes was instituted by Relf and Zacharie 7 
against M‘Donogh, and in June, 1832, the latter instituted an " 
0 


action of mortgage against Theodore Zacharie to recover the 
amount of the Pemberton debt in principal and interest; the 88 


assumption on the part of Theodore Zacharie to pay said debt th 
is recited in the petition, and this is the same case reported in be 
5 La. Rep., 247, in which M‘Donogh’s claim was reduced to of 
$52,028 63; this court rejecting a large portion of the interest lan 
claimed by the plaintiff. This judgment was subsequently “ 

a 


executed, and James W. Zacharie, having become the pur- 
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chaser of the property mortgaged, at sheriff’s sale, on the 2d Eastern Dis, 
of September, 1833, furnished his twelve months bond, which uly, sina 

was regularly paid on its becoming due, and on the 5th of I. 

i September, 1834, John M‘Donogh gave him a full acquittance utelien. 

1 of the debt and released all the mortgages existing on the pro- wtilies 

; perty, by a notarial act, in which we find the following decla- v8. 

; ration: ‘‘ Whereas true and faithful payment has been made Bd 

‘ by James W. Zacharie of a certain bond of $52,028 63, &c., 

f &c., now, therefore, in consideration of the full payment and 

d satisfaction of the said bond as aforesaid, the said M*Donogh 


further declared, that he does by these presents cancel and an- 
nul the general mortgage, resulting in his favor from the said 


bond, and as the amount of said bond, formed agreeably to the 
». judgment of the Supreme Court, rendered in the above suit, 
ll THE BALANCE DUE ON THE SUM OF ONE HUNDRED AND THIRTEEN 
P. THOUSAND DOLLARS, secured by a special mortgage in his favor, 
st executed before Michel de Armas, late a notary public in this 
1 city, on the 23d of January, 1818, he, the said M‘Donogh, fur- 
» ther declared, that he also hereby cancels and annuls the said 
é special mortgage existing on said plantation and slaves, as 
of aforesaid, as well as all the reversions thereof, assumed first by 
“ Joseph Erwin, by an act passed before the said De Armas, on 

the 27th of March, 1821; second, by the late Mrs. widow Za- 
as charie, by an act passed before the same notary on the 10th of 
oa October, 1821; and third, by the said P. F. T. Zacharie, in 


of his act of purchase of the said plantation and slaves, from the 
succession of the said widow Zacharie. He, the said M‘Do- 
nogh, authorizing and requiring the recorder ofmortgages in and 


rie 


he for the said parish of Iberville, to erase the said general mort- 
he _gage, as well as the said special mortgage and all the reversions 
bt thereof, as aforesaid, from his books, as fully as heed or can 
ra be by virtue of these presents.” In March, 1836, the second 
te of these consolidated causes was instituted to recover the ba- 
ett lance due on the notes of Relf and Zacharie, after imputation 
tly of the amount received from James W. Zacharie, which 


balance forms the difference between the sum awarded by the 
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Eastznx Dis. Supreme Court to John M‘Donogh as being the balance of the 


July, 1844 


RELF & 
ZACHARIE 


ZACHARIE. 


price of the property sold; and the amount in principal and in- 
terest of the notes furnished by the defendants in confor- 
mity with the statement made by M‘Donogh on the Ist of 
July, 1829. 

This case has been ably and elaborately argued on both sides; 
the oral and written: arguments of the counsel, have afforded 
us all the light which could be thrown on the important ques- 
tions submitted to our consideration; they are not free from 
difficulty, and in coming to the conclusion which I have 
adopted, I apprehend that we have been in some measure 
prompted by a strong sense of legal and moral equity, and 
that I have perhaps given more effect to the views which I en- 
tertain on the true intentions of the parties, than to a strict ap~ 
plication of the rules of law that may govern the form of their 
contract. 

Under the circumstances of the case, it does not appear to 
me that the notes sued on were the result of a compromise, 
and that the defendants were under any moral obligation to 
pay to the plaintiff, a sum of money which he had no right to 
claim against the estate of Madame Zacharie ; nay, such ques- 
tions are not even presented by the pleadings, and no evidence 
has been adduced to sustain them. _It is true that being inter- 
ested in the succession, and having the management of the af- 
fairs thereof, as executors, their reasons and motives, in sign- 
ing the notes, may have been derived from a strong desire to 
bring the estate to a fair and amicable settlement with the ere- 
ditors, but they did not obligate themselves as executors or as 
the agents of the heirs, and I cannot presume that they ever 
mtended to bind themselves for more than the succession really 
owed, and contract a debt which would be disavowed by the 
other heirs, and for which they could not exercise any re~ 
course against the succession or against the property mort- 
gaged to secure it. 

What was the nature of the obligation contracted by Relf 
and Zacharie towards John M‘Donogh? Pemberton was the 
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principal debtor of the notes which he had given for the pur- 
chase of the plantation and slaves, and the amount of said 
notes, or'the balance due thereon, was secured by a special 
mortgage on the property. Madame Zacharie subsequently 
assumed the payment of the original Pemberton debt, as a part 
of the price of her purchase from Erwin; M‘Donogh without 
discharging Pemberton, accepted her said assumption, and she 
became thereby personally liable to pay the same debt; after 
her death, the mortgaged property was to be disposed of to 
satisfy the debts of the estate, and it became necessary to li- 
quidate the amount due to M‘Donogh, and perhaps to give 
him an additional security for the whole of the debt, in order 
to be able to sell the property on credit; this object was to 
be attained not only for the benefit of the estate, but also for the 
advantage of M‘Donogh, who thereby obtained the liquidation 
of his claim, and the personal obligations of two solvent persons 
as an additional security ; in this state of things, he consented 
to take the notes of Relf and Zacharie, but he took good care 
to stipulate that his rights should be preserved against the ori- 
ginal and principal debtor. Now, can it be believed that Relf 
and Zacharie ever intended to get M‘Donogh’s consent to their 
selling the] property on acredit, at the enormous sacrifice of a 
sum amounting nearly to forty thousand dollars? The advantage 
which the plaintiff was to derive from the arrangement, was at 
least commensurate with the benefit which was expected from 
asale on credit. The receipt speaks for itself; itshows clearly 
that the defendants were under the impression that M‘Donogh 
was entitled to the whole amount of the interest by him claim- 
ed; since, far from giving any direct and positive consent to 
the terms of credit on which the property had been dt was to 
be sold, he expressly reserved his right, in the event of the 
notes not being regularly paid, to proceed against Pemberton 
and the property, for the recovery of the whole amount of his 
notes and the interest due thereon, as if the arrangement 
(the receiving by him of Relf and Zacharie’s notes) had never 
taken place. His object was to lose no part of the debt which 
18 VOL. XIX. 
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Fasrern Drs. was really and legally due him by Pemberton; but nothing 


ay, 184. shows that it was to be increased beyond its legal operation, 


neur& and surely, if Relf and Zacharie had intended to give him what 


ZACHARIE : ; ; ; 

v8. he had no legal right to claim, this would have been shown 
M*DONOGH,S® N . ee i 
= by the receipt itself. As it is, I cannot presume they did, and 
M‘DONOGH 


a I feel morally convinced that the account furnished by M‘Do- 

RELF & nogh, showing the balance which he pretended to be owing to 
ZACHARIE, i 

him by Pemberton and by the succession, was taken as the basis 

of the settlement, and that the notes were made accordingly, 

The obligation of the defendants is, in my opinion, in the 


Where per- nature of the pactum constitute pecuniz of the Roman law, 


oe a — which Pothier on obligations, vol. 1st, p. 363, du pacte consti- 


sion, executed ° ° 
theiz notes to Ute pecuniz, sec. 1, defines to be, une convention par laquelle 
3 ° ° , ° . . 

- a Fed quelqwun assignoit ad un créancier un certain jour ou un 
original ¢ A ; . : 
due by it and certain temps dans lequel il promettoit de le payer ; and which 

secured by mort- ; A eae , ° 
gage, their ob- Promise sec. 2, peut étre faite d son propre créancier ou an 
ligation is in 


, . 9 3 . . . . 
th nature of Cheancter dun autre. Indeed, it would be difficult, if not impos- 


the pactum con- sible, to bring this contract under any other denomination and 
stitute pecunez, : 

engaging their from the features of the arrangement, it cannot be doubted that 
personal liabili- S 

ty, that the debt the parties never intended to bind themselves in any other way, 


re _—— that is to say, that the object of Relf and Zacharie was merely 


time, or the cre- ¢ i iabili ‘ 
ete ae am 22 engage their personal liability that the debt due to M‘Donogh 


erty to seek should be paid at certain times fixed by their notes, with the con- 


. payment accor- ,.. . ; ° ° 
bing to his ori- ition, that if the promise was not punctually complied with, he 


Sachs ely should be at liberty to seek his payment according to his original 
rights, and to enforce it against Pemberton and the mortgaged 
property before the expiration of the last instalment. It seems 
to me perfectly clear that this is the whole extent of the defen- 
dants’ obligation, and that the manner in which it was con- 
tracted excludes the idea that any novation was intended, or 
that said defendants ever understood that they were to become 
personally bound as M‘Donogh’s sole debtors for more than 
the amount actually due him by the succession. ‘* Jl résulte, 
PP cil _ says Pothier, loco citato, sec. 6, de la définition que nous 
for more than avons donnée du pacte constitute pecunia, qu’il suppose la 


was legally or , . " 9 \ ° . 
actually due on Preexistence dune dette qu’on promet de payer a celui qui en 
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est le créancier. C'est pourquoi, si par erreur je suis conve- Eastern Dis. 





A ‘ - July, 1841. 
nu avec vous de vous payer une certaine somme que je croyois ——~? _"_. 
Pre . — sas RELF & 
vous étre due par moi ou par un autre; VPerreur ayant été Jos 
depuis découverte, vous ne pouvez pas en éxiger le payement, 2 a 
. . > ? 
le pacte étant nul, faute d’une dette qui en ait été le fonde- AND 
; . M‘DONOGH 
ment, And in No. 21, he proceeds to say: JI nous reste a vs. 
. ° RELF & 
observer que dans les titres nouveaux que passent des héri- jy cusnse. 


° . 9 . ° £ ° 
tiers, et pe teaguets ils s’obligent au payement de ce qui étott ,, original 
di par le défunt, ils peuvent bien, a la vérité, selon les prin- — he = 
A ake being dis- 
cipes que nous venons de rapporter apposer pour ce payement covered the pact 
des cl liffé il le titre primordial; 0” Mew obtga- 
es clauses differentes que celles portées par le titre primordial rion is void, pro 


tanto, for want 
of adebt which 


innover au titre primordial ; autrement tout ce qui dans les \as the founda- 
actes se trouve différent de ce qui est porté par le titre primor- 
dial, est présumé s’y étre glissé par erreur ; et n’est pas vala- 
ble, la présomption étant que Pintention de ceux qui passent 
ces actes, est de reconnoitre et de confirmer ce qui est porté 
par le titre primordial, et non d’y rien innover.” See also 
Pothier on obligations, No. 744, in which he establishes the os 
doctrine that the recognition of a debt is always to be under- tion of a debt is 


, és : . , . always to be 
stood as relative to a primordial title, and that if the recogni- ceetandinadeith 


tion admits that the party making it, is obliged further or oth- primordial ie 
; ; i ' ' and if the par- 
erwise tim as the primary title imports, by producing the - aan 7 
primary title, and showing the error which has slipped into the further, - oth- 
oe . . erwise than as 
recognition, he will be relieved. the primary ti- 
These principles are fully applicable to the present case, and cake an 
when I consider that the plaintiff had three debtors, each owing ¢'T", he | will 
, ; be relieved, 
the Pemberton debt, viz: lo. the succession of Madame Za- 
charie. 20. Relf and J. W. Zacharie; and 30. Theodore 
Zacharie: who were all obligated and bound to pay the same 
debt, and who, according to Pothier, No. 33; loco citato, en 
sont tenues chacune solidairement,en quoi elles ressemblent aux 
fidéjusseurs, No. 415. That there is no evidence that the par- 
ties ever had in view any other debt but that proceeding from 
the sale to Pemberton; that nothing was said as to the in- 


terest which was supposed to bé rightfully due to M‘Donogh ; 


mais il faut pour cela qwils déclarent qw’ils entendent en cela 
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Eastern Dis, and that the extent of the obligation of Theodore Zacharie, 
July, 18 under his general assumption, has been determined contradic- . 


netF& —torily with the creditor, by a judgment of this court: 5 La. 
ZACHARIE 


v8. Rep., 247; in which the sum of $52,028 63, was declared to 
M‘DONOGH, @ 5 
AND be the balance due on the price of the property sold. I may 


— fairly infer that if Relf and J. W. Zacharie had been aware 
Pi scm that M‘Donogh had no right to claim more than the amount 
awarded to him by the Supreme Court, they would not have 
consented to give him their notes in accordance with the de- 
tailed account by him produced at the time of the arrangement. 
It is true that they paid the first note, but this only shows the 
continuation of the error, and the circumstance of their having 
protested against the payment of the other notes, by instituting 
their suit to have them cancelled in May, 1831, (the case in 
5 La. Rep., was only decided in 1833,) indicates sufficiently 
that they discovered the error a short time after the payment of 


the said first note, and that they took immediate steps to have 


ke 2 being h fad it corrected, long before said error was recognized by the de- 


of a succession cision of this court. 

and administer- 

ing it as execur ? 
tors,gave their According to the art. 1818 of the La. Code, * the reality of 


tes to th - . : o.° : 
ditor by origins the cause is a kind of precedent condition to the contract with- 


al debt and shi ; 
ae ae out which the consent would not have been given, because the 


reserved the motive being that which determines the will, if there be no 
right to go upon : hig raeren 
his mortgage if such cause where one was supposed to exist, or if it be fally | 
the notes were ’ ite 

not punctually represented, there can be no valid consent. Here the repre- 


ee cago sentations made by the creditor, by the production of his ac- 


——. “* count, were that he had a right to claim the interest ;_ he ac- 
whieh _ > tually claimed them, and both parties may have believed at the 
was ascertaine » . . 

by a judgment time that they were justly and rightfully due; but those re- 


b A le ; 
+ ee ibe presentations turned out afterwards to be unfounded, and there 


dl pee was no valid consent on the part of the defendants to the con- 








were _ given: tract. By the cause of a contract is me 2 1 
Weld, that there y ct is meant the consideration or 


ues error for motive for making it ; La. Code, arts. 1890, 1893. Thus, if 
is t f . y - 
po PO re Relf and Zacharie were induced to sign the notes, because they 


cg believed that the interest carrieg in the account was due, there 
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was no cause or consideration, they were in error, and their Esertas Dis. 
uly, 1841. 








e obligation can have no effect. 
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From the judgment of this court against Theodore Zacharie, 
it is clear that he was made personally liable to pay the debt 
of the estate, although the action was originally hypothecary ; 
he was condemned to pay the whole amount which the’ suc- 
cession owed to the plaintiff, and the reduction took place, not 
as the result of any personal right vested in Theodore Zacha- 
rie to have the debt reduced, but because in liquidating said 
debt, as against the estate, contradictorily with the creditor, 
it was found that Madame Zacharie did not owe him more than 
the amount awarded by the judgment. 

It is not necessary for me to inquire into the grounds and 
reasons which may have led this court to disallow the interest 
claimed by M‘Donogh. It suffices to say that the decision 
has had its effect, and that Theodore Zacharie has been dis- 
charged from paying the amount of the interest, which, if due 
by the succession, he was bound to pay under his positive 
contract and assumption. He stood exactly in the place of the 
estate; he exercised the same means of defence which 
Madame Zacharie herself was entitled to oppose to M‘Do- 
nogh’s claim, and he succeeded. Suppose M‘Donogh was to 
apply to the succession for the deficiency between the amount 
of the judgment and what he considered in July, 1829, to be 


' the debt owing to him ; could the succession set up the same 


claim against Theodore Zacharie who was bound to pay and 
hold it harmless against the debt? Surely not. Ifso, would 
not M‘Donogh’s rights, if transferred to Relf and Zacharie be 
affected and even destroyed by the judgment? Could he va- 
lidly and effectually subrogate them to his rights? Could 
they enforce them against Theodore Zacharie? I think not; 
and it seems to me that, without attempting to decide that the 
judgment in question ought to have the force of res judicata 
in this case, it must be considered as sufficient to put M‘Do- 
nogh in the actual impossibility of subrogating the defendants 
to the rights and securities which they would be entitled to, 
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on paying the amount in controversy ; and this is the result 
or consequence of his own omission and neglect. The judg- 
ment would undoubtedly be a bar to a recovery against Theo- 
dore Zacharie who had obligated himself to pay the whole 
debt ; as against any claim set up under M‘Donogh’s rights, 
he would successfully oppose the plea of payment under the 
decision of this court in his favor. It is clear that said judg- 
ment, rendered contradictorily with the creditor, would protect 
Theodore Zacharie against any action brought against him for 
the same cause, and would be considered as a judicial declara- 
tion that the debt by him assumed did not amount beyond the 
sum awarded; and this sum has been satisfied. Tovillier, 
vol. 10, Nos. 202, 203, 204, 209 and 210. 


But the defendant himself has recognized that the sum of fifty 


two thousand and twenty-eight dollars and sixty-three cents, 
constituted the whole amount of his claim. His notarial re- 
ceipt given to James W. Zacharie on the 5th of September, 
1834, (about two years before the institution of this suit,) de- 
clares positively that the amount of the bond formed the bal- 
ance due him onthe sum of one hundred and thirteen thousand 
dollars, secured by a special mortgage, &c., &c. Can he now 
gainsay the contents of his receipt? Is he not forever pre- 
cluded from claiming any sum beyond the said balance? 
Was not the interest, if due, secured also by the mortgage 
which he released? And again, could Relf and Zacharie, on 
payment of this interest, be now subrogated with any effect 
to the creditor’s said right of mortgage? Undoubtedly not. 
His receipt contains no reservation ; it is absolute; he dischar- 
ges all the mortgages which he had on the property, as also 
all the reversions thereof, that is to say: the assumptions suc- 
cessively made by Joseph Erwin, Madame Zacharie and Theo- 
dore Zacharie, to pay the Pemberton debt. . The principal 
debtors are all thereby released, and the debt and mortgages 
are all extinguished. This, it seems to me, is the stronghold 
of the defence ; it grows out of the very issue, set up by the 
defendants ; and it is, in my opinion, so conclusive that, alone, 
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It it would be sufficient to defeat the plaintiff’s pretensions. I oe 
r= therefore think that the judgment appealed from ought not to ———"——-—— 
™ be disturbed. — 
le With regard to the claim of Relf and James W. Zacharie to ween 
3, the reimbursement of the sum of eight thousand nine hundred ow 
e and eighty-seven dollars, as being the amount of the first note v8. 
r= and which was paid, it has been shown that that sum had been _—. 
ot credited on the principal debt previous to the institution of the 
ir suit against Theodore Zacharie. It is endorsed on one of the 
1- notes originally given by Pemberton, at the date of the 4th of 
e April, 1830, and we must presume that it was accounted for 
r, in the liquidation of the balance due by Theodore Zacharie. 
There is no evidence that said sum was not included in the 
y general settlement, and the defendants must have had a perfect 
8, knowledge of its application. 
e- This being the opinion of the majority of the court; it is 
tr, therefore ordered, adjudged and decreed that the judgment 
e- of the District Court be affirmed with costs. 
il. Morphy. J. 1 fully concur in the foregoing opinion. 
id Garland. J. For the reasons stated in the opinion just deliv- 
Ww ered by Judge Simon, I am of opinion the judgment of the 
eC District Court ought to be affirmed with costs. 


Bullard, J. dissenting. 


re 

n Ihave not the good fortune to agree with a majority of the 
ct court, in the conclusion to which they have come, and I pro- 
te ceed very briefly to set forth the grounds of my dissent. 

r I assume in the first place, what will not be controverted, 
0 that the judgment of the Supreme Court in the cd8e of M‘Do- 
Ce nogh vs. Zacharie; (5 La. Rep., 247,) has not in this case, 
" and between these parties, the authority of the thing ad- 
al judged. And, secondly, that the notes in question were given 
8 for a consideration which renders them obligatory on the de- 
ld fendants, unless they show error originally when they were 
re given; or a subsequent discharge or release. ‘They were 


e, given by persons who stood in the relation of heirs or executors 
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Eastern Drs, Of Madame Zacharie, who was personally liable for the whole 
_ July, WAl- of the Pemberton debt. They had personally a deep interest 


nELF& —_ in the matter, in order to save the property in the family after 
ZACHARIE i 


08 having made large payments and to gain further time. 
—_ The notes included the whole balance of the Pemberton 


*PONOGH — debt assumed by Madame Zacharie, with arrearages Of inter- 
— est, according to the terms of the contract, and interest added 
up to the time the notes were to fall due. The whole were 
blended together, without inquiring whether Pemberton could 
shelter himself from the payment of any part of the interest be- 
hind the mere verbiage of a notary, without inquiring whether 
authentic evidence of the release of a mortgage in the proper 
office, which is notice to the whole world, was not also notice 
to Pemberton. One of the notes was paid; that is to say, a 
part of the interest and a part of the principal. It will not be 
pretended that the notes were without consideration; and, in 
my opinion, the makers can escape from the payment of them 
only by showing that they were given in error; or that they 
have been since legally exonerated from their payment. 

I. The judgment in the case of M‘Donogh vs. Zacharie, 
does not show that error. Madame Zacharie never stipulated 
for personal notice to herself. She had paid large sums; 
twelve thousand dollars paid by her were imputed to the Pem- 
berton note due in 1824, and more than eight thousand dol- 
lars to that due in 1825: Besides, when she purchased and 

et 3 J.assumed to pay Pemberton’s debt, she must be presumed to 
rnc “have engaged to pay the interest as well as principal. Ac- 
The failure to 

give notice of Cording to the original contract the failure to give notice of the 


the extinguish- : ; : : 

ee nr, extinguishment of the mortgage, did not operate a forfeiture of 

gage, did not the accruing interest. It only authorized Pemberton to suspend 
oriel accruing 

interest; iton- and refuse the payment; and we held unanimously in a very 


1 th d 
eae of recent case, that the interest still runs in such a case, although 


ne ee ent: not exigible. I leave to those who were members of the court 


— a * at that period to speak of that judgment. It would not become 
not exigible, me to say it was erroneous and not founded in sound princi- 


ples. It is enough for my purpose that it is not in this case 
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res judicata ; and therefore not conclusive as to the rights a te P a 
the parties now before us. 


The notice of release of mortgage was to be given before slung ei 


the payment in March, 1824. After that time upwards of M8... 

j :' ? ;' m*DoNOGH, 

twenty thousand dollars were paid, and on discovering at that amp . 
u‘DoNoe 


time that Pembertop had not been notified, could she have re- ve. 
covered back any part either of the principal or ititerest? IT wre 
think not, because being originally a stranger to the primitive 
contract she must be considered as having notice, not havitig’ 
required personal notice herself, and having paid according to 
the terms of her own contract as well as Pemberton’s she must 
be regarded as having waived notice. She paid what was mo- 
rally due, interest on the price of property producing reve- 
nues. She purchased also long before M‘Donogh was obliged 
to give the notice to Pemberton ; she assumed to pay his debt ; 
that stipulation was accepted by M‘Donogh; Pemberton was 
no longer interested in the contract ; he was laid entirely aside. 
This was in 1821; and yet Madame Zacharie pretended that 
Pemberton was to have notice in 1824; and because he was 
not hunted wp, after parting with all his interest, and formally 
notified of the release of the mortgage, she and her estate are 
to gain twenty-four thousand dollars. 
It is said that the engagement of Relf and Zacharie to pay. If it be the 
the debt of Madame Zacharie is the pactum constitute pecunia. essence of the 


constie 

: ¥ "= 
Beitso. ‘If it be of the essence, says Pothier, of the pac — poms 
tum constitute pecuniz, that there should be a pre-existing be a st 


debt, it is only because it ought to have, for its object, a pay- p~ _os 


ment without which it would embrace a donation. Now in aS 
order that this pact should not contain a donation and that it one . > 
is sed, 
should have a payment for its object, it suffices that the debt, is 5. promise, a, 
the payment of which is promised, should be due, at least in foro conscien- 
foro consciencie; and that there should exist consequently a a 
just subject for payment; although it may be in foro legis de- ie af ~ my 
clared null by the civil law ;” Pothier on obligations, vol. ment, althou 
it god be in 
2, page 369. Now I ask, was not Madamé Zacharie bound ro /egis declar- 
in conscience to pay the' interest as well as the principal? Was = 


19 VOL. XIX. 
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Eastern Drs. there any conscience in setting up as an excuse for not pay- 


~ July, 1841. 


RELF & 
ZACHARIE 
v8. 
M*DONOGH, 
AND 
mM‘DONOGH 
v8. 
RELF & 
ZACHARIE, 


ing at all, that Pemberton had a right to suspend the payment, 


if notice was not given to him of the release of the mortgages? 


Admitting that upon mere technical grounds, in apicibus juris, 
M‘Donogh could be deprived of a large amount of his interest 
which arose ex mord, would any court, governed by principles 
of equity, have decreed him to refund it, if it had been paid. 
Even usurious interest paid cannot be recovered back. But 
she had paid after the time for giving notice had arrived; she 
did not insist upon the condition ; a part at least of two install- 
ments of the Pemberton notes were paid. Was that not her 
construction of the contract? No lawyer would hazard his re- 
putation by suing to recover back for Madame Zacharie those 
payments, on the ground of a want of notice to Pemberton, 
when she alone had any interest in being informed of the dis- 
charge of the mortgages. 

The agreement of M‘Donogh, that on the payment of the 
notes given by the defendants, he would surrender to them the 


Pemberton notes, means nothing more, in my opinion, than - 


that he would put it in their power to cause all mortgages to 
be raised. He reserved the right of proceeding on his original 
mortgage, but this means nothing more than that no novation 
was intended. The debt due by Relf and Zacharie was great- 
er than Pemberton's by the addition of interest ; Relf and Zac- 
harie cannot now complain that the Pemberton notes have not 
been given to them; they prevented compliance with that 
agreement by not paying.their own notes. M‘Donogh reserv- 
ed the right to go upon the mortgaged property, but nothing 
shows any intention in that event to release the defendants. 

II. I have had more difficulty on the question growing out 
of M‘Donogh’s discharge of the twelve months bond, than any 
other arising in the case. He admits by way of recital, it is true, 


‘that the amount of the bond, to wit: $52,000, was, according 


to the judgment of the Supreme Court, the balance due. He 
acknowledges to have received the amount of the bond, re- 
leases the mortgage and reversions of mortgages assumed by 
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Madame Zacharie. Those expressions [ do not understand Easrenx Dis 


and cannot give to them the effect of releasing Relf and 
Zacharie from the payment of their notes; their pactum con- 
stitute pecuniz; because, in my opinion, they and Madame 
Zacharie and her heirs are bound in conscience to pay the 
whole interest as well as capital, notwithstanding the success 
of this technical defence. 

If it be true, as taught by Pothier, that the pactum consti- 
tute pecuniz be valid although the debt which forms the ob- 
ject of it, be not recoverable in strict law, I cannot understand 
how M‘Donogh’s acknowledgment, that he had received the 
amount of a twelve months bond, which according to the judg- 
ment of this court formed the balance due by Theodore Za- 
charie, could exonerate Relf and Zacharie from the payment 
of such part of their notes as would make up to M‘Donogh, 
what they admitted was the balance due him. 

My opinion is, the judgment should be reversed and judg- 
ment entered for the plaintiff. 


Martin, presiding judge; concurred in the above opinion. 





BALL ET AL. vs. LE BRETON ET AL. 


APPEAL FROM THE COURT OF THE FIRST JUDICIAL DISTRICT. 


Where notes, given for the price of property, producing fruits and revenues, 
are by agreement or otherwise, to remain deposited and payment suspended, 
until certain defects in the title are cured, on their restoration, payment of 
the interest arising ex moré will be decreed, as a compensation for the fruits 
of the thing sold, when it remained in the enjoyment of the vendee. 


The purchaser who wishes to relieve himself from the payment of interest 
must avail himself of the faculty given him to deposit the price due by 
him. 


July, 1841.” 


BALL ET AL. | 


v8. 
LE BRETON 
ET AL. 
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Eastern Drs, Where the purchaser is actually disturbed in the possession and enjoyment of 


July, 1841. 


BALL ET AL, 


v8. 
LE BRETON 
ET AL. 


the thing sold, ‘he can require security before payment of the price can be 
demanded. 


The defendants in this case had given their notes for a large 
property called the ‘Rope Walk,” in New Orleans, belong- 
ing to the Balls, and sold by them to effect a partition. It was 
alleged there was a defect in the title of one of the late owners 
and that her interest had not been legally divested. The notes 
of the purchasers were deposited in court to await the perfection 
of the title in all respects, but in the meantime the purchasers 
were in possession. See the case 15 La. Reports, 173. On 
the decision of the suit and when the title was declared valid 
the plaintiffs demanded payment of the notes, which had been 
temporarily suspended, with interest from maturity. 

The defendants resisted payment and especially interest, be- 
cause the title was supposed defective, and the payment of the 
notes suspended until it was declared valid. 

2. That they were disturbed in their possession by the claim 
of athird person. The record of a suit in the parish court 
was produced in evidence, showing an actual disturbance. 

There was judgment for the plaintiffs for the amount of the 
several notes given by the defendants but without interest; and 
that execution be stayed until the plaintiffs pass an act of sale 
for the share in the property sold belonging to Clarissa Ball, 
an insane and interdicted person; and until the plaintiffs give 
security according to the article 2535 of the La. Code, against 
the claim of J. M. Hall, set up to the property, &c., in the sum 
of $36,000. The plaintiffs appealed. 


Preston, for the plaintiffs. 
L. Janin, for the defendants. 


Bullard, J. delivered the opinion of the court. 

Two questions only have been presented for our solution in 
the presentcase. Ist. Whether the defendants are liable to pay 
interest at five per cent. from the maturity of their notes given 
for real estate, under the agreement between the parties, that 
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the notes were to remain in deposit until certain defects in the iy eke Dis. 
Ju ly, 


title should be cured, and particularly since the defendants were —_~___ 
disturbed in their enjoyment of the property bought, by their suit 
with Oakey or Hall; and 2dly. Whether the disturbance be 
such as authorizes them under the provisions of the Code to 
withhold payment until security shall be given by their ven- 
dors. ; 

I. In order to understand the first ground and to appreciate 
justly the arguments of the defendants’ counsel in support of 
their claim to be exonerated from the payment of legal inte- 
rest arising ex mora, it becomes necessary to recapitulate the 
principal facts which led to the present controversy as shown 
in the case of Ball vs. Ball, 15 La. Reports, 173. The defen- 
dants, who had purchased the Rope Walk, having discovered 
that a portion of the property belonging to one of the heirs of 
Ball, who was non compos mentis, had been sold irregularly, 
and that there still existed a mortgage for upwards of twenty- 
one thousand dollars in favor of the heirs of R. Ball, declined 
at first to pay, but it was agreed that the cash part of the price 
should be paid at once, but that the notes to be given for two- 
thirds should remain deposited in the Bank of Louisiana, until 


those defects in the title should be cured. It was afterwards . 


agreed, however, that the purchasers should retain one-third of 
the price as their security until the vendors should have com- 
plied with their engagement to perfect the title. The vendors 
having taken such steps as they considered sufficient for that 
purpose, took a rule on the defendants to show cause, why the 
notes thus deposited should not be delivered to them. That 
rule was made absolute by a judgment of the District’ Court 
which was afterwards affirmed onthe appeal. The notes were 
thereupon given up, and having been protested for non-pay- 
ment, the present action was brought to recover their amounts 
together with interest at five per cent. from maturity, on the 
ground that they were given for real estate. 

It is argued by the defendants that according to the last 
agreement it was clearly the intention of the parties, that the 


BALL ET AL, 


v8. 
LE BRETON 
ET AL. 
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Easrerx Drs. time of payment of the notes should be extended until after 
ee ae the decision of the Supreme Court, and that if it had been in- 
—— tended at the time that the notes should be paid at maturity the 
LE BRETON parties would have selected a bank which pays interest upon 
— a deposits, and the agreement would have specified the notes 
and their proceeds when paid. That even if the notes had 
been paid at maturity the plaintiffs would have received no in- 
terest, because they were deposited in a bank which pays none 
upon deposits. The plaintiffs are therefore not injured and it 
was immaterial to them whether money or notes were depo- 

sited. 


_ Where notes, Jt appears to us that the agreement of the parties did not 
given for the 


price of proper- modify essentially the contract between them. It restrained 


t od jaune A 
a at ae the negotiability of the notes, and suspended the obligation to 


mene ony ns pay and the right to coerce payment until after the decision of 
age ee the court upon the title. To deduce from the agreement alone 
and payment an intention on the part of the plaintiffs to take back the notes 


suspended, until nx ‘ : , 
te defects after the court should have decided, without the right to claim 


in the Uitle are the interest which may have accrued in the mean time ex mord, 
> 


restoration, pay- ag a compensation for fruits of the thing sold, which continued 
ment of the in- 


terest arising ex to be enjoyed by the defendants, would be a forced construc- 
moré will bede- , . . P ~ 
creed,asa com- tion of the agreement, in which no allusion is made to interest, 


ensation for the sab ‘ : i 
etits of the 20d would seem to militate against the maxim, “‘ nemo facilé 


a — presumitur donare.” On the contrary, it would seem but just, 


ee of that whenever the restoration of the notes was decreed, they 

should revert to the vendors undiminished in value or amount, 

as if they had never been out of their possession. We cannot 

see in the tenor of the agreement any expression which would 

authorize us to conclude that the plaintiffs were not to be paid 

* ultimately the interest as well as principal, in the event of the 
defects of title being cured to the satisfaction of the court. 

So far as to the agreement of the parties ; but how does the 
matter stand under the law which authorizes the buyer to 
withhold payment in case of disturbance unless security be 
given? 

If this question were to be settled in the present case with 
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t reference to the provisions of the Code of 1808, it cannot be Easrzux . Dis. 
; eae : *. July, 1841. 
" denied that several decisions of this court fully sustain the pre- —~__« 
2 tensions of the defendants to be exonerated from the payment *4™™ ®T 4™ 
7 of interest accruing during the existence of the disturbance —— 
5 and while the obligation to pay was suspended. Besides the 
j case of Miles vs. Oden, in which it was held that the debtor for 
B a number of slaves, who was a stakeholder, was not bound to 
‘ pay interest during the contest between an attaching creditor 
t and an assignee of the original creditor, because not in mord ; 
4 (8 Martin, N. S., 214,) we have that of Jiovellina vs. Minor et 
al., (1 La. Rep., 76,) in which the doctrine was recognized, 
ri but in that case it was shown that the money had been tendered 
d as soon as due. But the court says that ‘‘after the day of judg- 
é ment if the debtor be prevented, by the act positive or negative 
if of the creditor, or if the latter withdraw or conceal himself, 
e the debtor is not in fault and owes no interest or damages. His 
‘ obligation to keep the money ready to be paid on demand pre- 
. vents him from parting with it to make it produce interest,except 
: at his own risk.”” A previous case reported in the 6th Martin’s 
d Rep., 657, that of Boatong vs. Ducommon, is still stronger 
. to the same effect. In the case of Daquin et al. vs. Coiron, 
t, 3 La. Rep., 409, the court says ‘‘ we are of opinion that inte- 
é rest cannot be recovered on those sums which became due after 
t, the defendant was disturbed in his possession. The case 
y comes entirely within the principle already decided in that .of 
t, Jiovellina vs. Minor et al., 1 La. Rep., 72. The’vendor had no 
ot right to ask for payment until he tendered security, and until 
id that was done the vendee was not in default for not paying.” 
d To the same effect was the case of Rowlet vs. Shepherd, 4 
- La. Rep., 95. * 
On the other hand, the decision of this court in the case, 
- Duplantiet vs. Pigman, 3 Martin’s Rep., 245, is in favor of al- 
0 lowing the interest, and has, we cannot disguise it, been expli- 
ut citly overruled in the cases above mentioned. The court says, 
‘but in the present case, it is contended that interest ought not 
h to be recovered because the buyer is not bound to pay the ori- 
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Eastern Drs. ginal debt, until he be secured in his possession; and this ob- ( 
July, 1841... : 

2 __ Jection appeared to the court to have considerable weight; { 
mann wt “™ howéver, on examining the law we find that it is the actual 
er possession and enjoyment of the property which gives the right 

to the seller to claim interest, and that so long as the purchaser 
remains in possession he is bound to pay it on the price, unless 
he offer the money to the seller, and consign it for his use in 
case he refuses to receive it; it being considered unjust that the 
purchaser should at the same time enjoy both the price and the 
thing sold.” 

All these decisions were made with reference to the Code of 
1808 ; the case now before us arose under the existing Louis- 
iana Code, which contains some express provisions on this 
subject, besides those in the former Code. 

Article 2531 declares that the ‘* buyer owes interest on the 
price of the sale until the payment of the capital in the three 
following cases : 

1. If it has been so agreed at the time of the sale. 

2. If the thing sold produces fruit or any other income. 

3. If he has been sued for the payment.” 

Article 2535 provides that the buyer who is disquieted in his 
possession or has just reason to fear that he will be disquieted 
by an action of mortgage or any other claim, may suspend the 
payment of the price until the seller has restored him to quiet 
possession, unless the seller prefer to give security; and the 
next article provides, that the seller who cannot receive the 
price from inability to give security, may compel the buyer to 
deposit the price, subject to the order of the court to await the 
decision of the suit. And article 2537, that the purchaser may 

. also require the deposit, to relieve himself from the payment d 
of interest. .q 
-To withhold or suspend payment does not necessarily imply t 
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a forfeiture of any part of the debt or of its accessaries. The ti 
creditor who is unable to give security may require the deposit. 0 
He may require it to be made in a bank which pays interest on : ol 
deposits. If he do not, and consents to leave it in the hands c 
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of the debtor, the latter becomes a quasi pledgee, and being at Eastern Dis. 
the same time in the enjoyment of the property sold, it would mF. 
seem should be bound in equity to pay the interest, which is a ?4™" ET Al 
compensation for fruits, unless he in his turn chooses to relieve pees 
himself from the payment of the interest by depositing the 

price. It has been said in argument that the provision of the . 

Code which authorizes the creditor to require the deposit, is 

arbitrary and confers a faculty which may be used oppressively; 

but it must not be forgotten that it is only the creditor unable 

to give security and who consequently cannot coerce payment, 

who enjoys this privilege. The provision appears to us a wise 

one. It enables the vendor to cause the money due him to be 

placed in asafe bank which pays interest on deposits and at the 

same time deprives the debtor of one motive for colluding with 

pretended claimants to the property sold, in order to put off the 

day of payment while he isin the enjoyment both of the thing 

and the price. 


We are of opinion that these provisions of the new Code The purcha- 

‘ ‘ ho wish 
have made the law to be as it was first understood and inter- to relieve him. 
preted by this courtin 1814, in the case of Duplantier vs. Pig- tlic? > 


man, and that the purchaser who wishes to relieve himself from terest must avail 
himself of the 


the payment of interest must avail himself pf the faculty, faculty given 
, ° ; . him, to deposit 

given him by the amendments of the Code, to deposit the price the price due by 

due by him. Itis probable the jurisconsults who prepared the a 

amendments to the Code adopted this first decision as most 

consonant to general principles and made it the basis of their 


amendment of this part of the Code of 1808. 


On the second point we concur with the court below that the wii. ue 


disturbance shown is such as to authorize the defendants to re- purchaser is ac- 
; ‘ aise . _ tually disturbed 
quire security. The evidence shows that it was an actual dis- in the possession 
t 

turbance. A part of the land apparently embraced by the of the thing sold, 
title of the defendants was advertised for sale as the property ole ye 


of Oakey or Hall. In this state of things we cannot enquire eet _ 
into the titles and decide which party will ultimately prevail. manded. 
Only one of the parties is before us, and if both were, it would 


20 VOL. XIX. 
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Eastznx Drs. be improper to go into the merits of that controversy in the 
ee present case. 

—_~ co’s It is therefore adjudged and decreed that the judgment of 

ve. the District Court be reversed ; and proceeding to render such 

iene judgment as in our opinion ought to have been given below, it 

: is further adjudged and decreed that the plaintiffs recover of N, 

B. Le Breton and P, A. Rost, in solido, the sum of $18,005 ; of 

H. F. Deblieux and Louis Janin, in solido, the sum of $6,006; 

and of H. F. Deblieux a further sum of $12,002 50, with inte- 

rest at five per cent. per annum from the time their notes fell 

due respectively on the amounts thereof: but it is ordered that 

execution be stayed until the plaintiffs shall have given security 

to the satisfaction of the District Court, according to article 

2535 of the Civil Code, in the sum of thirty-six thousand dol- 

lars, to protect the defendants against the claims of J. M. Hall 

upon the property sold; and that the defendants pay the costs 


of both courts. 


KENNER & CO’S SYNDIC vs. HOLLIDAY ET AL. 


APPEAL FROM THE COMMERCIAL COURT OF NEW ORLEANS, 


A third purchaser of an estate subject to certain mortgages, which she assumes 
to pay, cannot set up her claims in opposition to the mortgage creditor on 
said estate. 

The creditors of an estate are not bound to give security to the purchaser be- 
fore voming on him for their claims due by it, on the ground that he is in 
danger of eviction. The right to call ona party to give security implies a 
warranty against eviction. 

A person contracting to pay the debt of another and receiving property out of 
which it was to be paid, cannot oppose the plea of usury or go into the 
‘consideration of that debt, and retain the means placed in his hands to 

pay it. 
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Usurious interest which has been paid cannot be recovered back. Eastzrw Drs. 

Intervenors have no right to come in and contest the jurisdiction of the eourt July, 1841. 
in which the plaintiff had a right to sue. They must take the case as they xuxwan & co’ 
find it, and if their interests are affected, it is the result of their own acts. SYNDIC 


08. 
This is an action to recover the sum of $64,306, from Mrs. ras apentate 
Maria Holliday, widow of the late John R. Holliday, on ac- | 
count of a debt due by him in his life time, to the firm of Wm. 
Kenner & Co., and for which he gave his notes in 1826, se- 
cured by mortgage on a large sugar plantation and slaves. 
Since his death the defendant became the purchaser of said 
estate, subject to this debt and mortgage, and also assumed pay- 
ment with certain conditions as to an extension of time. 

The plaintiff, Richard Relf, sues as the sole syndic of the 
creditors of Kenner & Co., and prays judgment for the amount 
of the debt, and enforcement of the mortgage. 

The defendant admitted the execution of the notes and mort- 
gage, by her late husband, but denied her liability in the man- 
ner and for the amount claimed. She then sets up several 
matters in defence. 

This suit was instituted in June, 1835, and put at issue in 
January, 1836, and in January, 1838, the defendant, Mrs. Hol- 
liday, amended her answer and also intervened as tutrix of her 
minor son, Daniel C. Holliday. The suit remained on the 
docket without being brought to a trial, until the 23d January, 
1840, when Maria Davis, wife of W. R. Taylor, and Eliza 
Davis, wife of Minor Kenner, intervened, alleging they are 
daughters and the sole heirs of Wm. Davis, deceased, who 
was the first husband of the defendant, their mother. That 
their father died in the parish of West Feliciana in 1819, leav- 
ing considerable property, which was inventoried ; and that in 
1821 their mother intermarried with the late John R. Holliday, 
when they were minors, withont the advice of a family coun- 
cil, and the property held by them and her in common was by 
authority of the Court of Probates on the 5th April, 1822, ad- 
judicated to their said mother, duly authorized by her husband, 
at the estimative value thereof, and for which she gave a special 


‘ 
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mortgage on 78 slaves; 59 of which belonged to herself, and 
17 to her husband, John R. Holliday. That she bound herself 
in the said act of mortgage to pay them on their arriving at the 
age of majority, the sum of $29,614, with five per cent. inte- 
rest thereon; this being the amount of the interest of their 
father in said estate. 

They allege further that by the marriage of their mother 
without the consent of a family meeting, authorizing her to re- 
tain the tutorship of her minor children, thct both her and her 
husband, John R. Holliday, became liable for the administra- 
tion and eventual restitution of their property. They pray 
leave to intervene, alleging that they have a prior, special and 
legal mortgage to that of the plaintiff, or the Bank of Louis- 
iana, also a creditor ; and that the defendant be ordered to pay 
them out of the proceeds of the plantation and slaves pur- 
chased by her out of the estate of her deceased husband, John 
R. Holliday, by privilege and preference, the following sums, 
viz: to Mrs, Taylor, $18,911, with interest, &c.; and to Eliza 
Davis, wife of M. Kenner, $26,935 15, with interest, &c. 

On these pleadings and issues the cause was tried. The 
case turned mainly on documentary evidence, exhibiting the 
respective claims, mortgages, and titles of the parties. 

There was judgment for the plaintiff against the defendant, 


for $64,306 51, with eight per cent. interest, &c.; and that the . 


proceeds of the mortgaged property sold, &c., be paid over to 
plaintiff, and that in case of deficiency of funds to satisfy this 
judgment, that the residue of the mortgaged property be seized 
and sold to pay the same. That there be judgment for the 
plaintiff in the matter of the intervention of Mrs. Holliday as 
tutrix of D. C. Holliday, dismissing it; and also against the 
intervenors, Mrs. Taylor and Mrs. Kenner ; they. paying the 
costs of their respective interventions. 
‘The defendant and all the intervenors appealed. 


Eustis, for the plaintiff and appellee. 


L. Janin, for the appellants. | 4 
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Garland, J. delivered the opinion of the court. Eastern Dis, 
July, 1841. 





Richard Relf, syndic of the creditors of the late firmof Wm. [oyun & co’s 
Kenner & Co., allegesthat in June, 1826, John R. Holliday,now —*¥xp re 
deceased, acknowledged himself indebted to said firm in the sum woutrpay Er ar, 
of $61,195 39, and to secure the payment thereof, he gave six 
promissory notes for the sum of $10,199 063, payable at dif- 
ferent periods of four, five and six years; and further to secure 
the payment of said notes, he executed a mortgage to said 


‘ syndic or his successors, on a sugar plantation, the siaves and 


stock thereon, in the parish of Jefferson. That sometime in 
the year 1827, the said Holliday died, and at a public adjudi- 
cation and sale of the effects composing his succession, order- 
ed by the Court of Probates of the parish aforesaid, his widow, 
the present defendant, became the purchaser of said plantation, 
its dependencies and slaves, subject to the debt and mortgage 
aforesaid, which she specially assumed and contracted to pay 
to plaintiffs. It is further alleged said notes are to bear inte- 
rest from the time due until paid, at the rate of eight per cent. 
per annum; that they are now due, for which a judgment is 
prayed and a sale of the mortgaged property. 


The defendant denies being indebted in the manner and for 
the amount claimed. She admits her late husband signed the 
notes sued on, and avers that in the act of mortgage, she was 
made to renounce her just rights in favor of the plaintiffs, to 
her great injury and in violation of law. 


She further avers the notes were given in part for an usu- 
rious consideration to the amount of $30,000. 

It is also averred that she has renounced the community of 
acquests and gains, and that she is a mortgage creditor of the 
succession for $30,000, and is also the tutrix of her minor 
child, D. C. Holliday. 

She further says, she is indebted to her daughters, Eliza and 
Maria Davis, for whom she is tutrix, a large sum, which in 
consequence of the conduct of plaintiffs she is unable to pay, 
that they have a legal mortgage on the property, which ought 
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Eastzry Dis. to be admitted in preference to plaintiffs. She further answers 
a that if the whole amount claimed by the plaintiff is allowed, 
— co’s the property of the succession will be insufficient to pay the 

v8. mortgage debts, that the Probate Court has never established 
momumar®?** their amounts or order of privileges, and until a classification 
takes place the plaintiff has no right of action. 

The defendant further alleges that in ignorance of her rights 
she has signed a renunciation of them, which is null and void, 
and asks relief in her own right and as tutrix, and prays to have 
paid back the sum of $13,000 paid plaintiffs by her. 

By an amended answer the defendant avers the slaves men- 
tioned in the petition, and mortgage, have, with a few excep- 
tions, been taken from her by plaintiff and the Bank of Louisi- 
ana, and sold for their joint account. ' 

Also that since the institution of this suit she has been dis- 
turbed in her possesion by the suit which Gaines and wife 
have instituted against her in the Circuit Court of the United 
States, to recover the land, which amounts to a disturbance. 

That in consideration of the purchase of said land and slaves 
she engaged to pay $120,000 of the mortgage debts, but as 
those debts have never been classed she does not know who to 
pay, nor is she bound to pay any one until after the decision of 
the suit of Gaines and wife against her. 

On the 23d of January, 1840, more than four years and six 
months after the commencement of this suit, Mrs. Taylor and 
Mrs. Kenner, the two daughters of Mrs. Holliday by her first 
husband, William Davis, presented their petition of interven- 
tion, alleging themSelves to be the only heirs of their father. 
That their mother was their tutrix, and in 1822 contracted a 
marriage with John R. Holliday, without the consent or autho- 
rization of a family council. That shortly afterwards, their 
mother, duly authorized by her husband, applied to the Court 
of Probates of the parish of Feliciana to have adjudicated to 
her all the property left by their father, and partly held in com- 
mon with your petitioners, which was granted and on the same 
day Mrs. Holliday and her husband gave a mortgage on sev- 
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enty-eight slaves, fifty-nine belonging to herself and seventeen 
to John R. Holliday, to secure the rights of petitioners in the 
estate of their father, amounting to the sum of $29,614, which 
she bound herself to pay them, when they arrived at the age of 
majority, with five per cent. interest from the 5th of April, 
1822. 


They say that astheir mother married Holliday without the 
assent of a family council, they both became liable to them in 
solido, and all the property of each became mortgaged to se- 
cure them in their rights. They further say, Holliday took 
possession of all the property adjudicated to their mother and 
mortgaged to them, and afterwards mortgaged a portion of the 
slaves to the Bank of Louisiana and to the plaintiff to secure 
them in certain debts, and that a number of the slaves have 
been sold to pay the debt to the Bank. They allege their 
superior mortgages on the property of Holliday and claim to 
be paid by preference out the fund for which the plantation 
sold. They allege they have brought a suit against their moth- 
er as their tutrix and obtained a judgment against her for the 
balances coming to each, which they pray may be paid to them 
by preference over the claim of the Syndic of Kenner & Co. 
They also wish to send the cause to the Court of Probates to 
have the debts classified and the funds distributed according to 
law. 


The intricacy of these pleadings and the confusion thereby 
created, has thrown difficulties in our way, which a statement 
of the facts will in some measure simplify. 


John R. Holliday married Mrs. Davis in the year 1822, who 
then had two children, the intervenors. The proceedings in 
relation to taking possession of the property left by their father, 
but a small portion of which was community, are substantially 
set forth in their petition. The family council that recommen- 
ded the adjudication was in part composed of women and some 
of the other acts seem not to have been very regular; Mr. and 
Mrs. Halliday took possession of all the property, and the 
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slaves were removed to the plantation of the former on the Mis- 
sissippi in the parish of Jefferson. 

On the 3d of November, 1825, Holliday being indebted to 
Kenner & Co., $120,664 14, to secure the payment thereof, 
executed a mortgage on his sugar plantation and fifty-seven 
slaves. This debt was an actual balance owing of $80,188 40 
and $40,475 74 of ultimate liabilities coming to maturity. 

On the 13th of June, 1826, the syndic of Kenner & Co., 
(that firm having failed,) released the mortgage of the 3d of 
November, 1825, and then Holliday and wife executed a mort- 
gage to the Bank of Louisiana for $60,000, and another to the 
syndics of Kenner, (on which this suit is brought,) for $61,- 
194 39, payable in instalments of four, five and six years, 
The mortgage in favor of the bank to have a preference over 
the other. ‘The funds raised by the mortgage to the bank 
were applied to the reduction of the mortgage in favor of Ken- 
ner & Co., which was released and a final settlement took 
place. Shortly after this arrangement, Holliday died, leaving 
one child by his last marriage and one by a previous marriage. 
His estate being considered insolvent, his son by the first mar- 
riage renounced his succession, his widow, (the defendant,) re- 
nounced the community, and qualified as the tutrix of her mi- 
nor child, Daniel C. Holliday; but never accepted or renounced 
the community; it therefore stood as to him as accepted with the 
benefit of inventory. Samuel Livermore was appointed adminis- 
trator of the succession, a meeting of creditors was held, at which 
only three creditors, that is the Bank of Louisiana, the syndics 
of Kenner & Co., and another were present. It was agreed 
to sell the plantation and slaves that were mortgaged in block; 
the terms were, the purchaser was to assume and become spe- 
cially liable to pay the mortgages to the bank and to the syn- 
dics of Kenner & Co.; to pay $4,500 in ninety days and the 
balance cash. Upon these terms Mrs. Holliday, the defendant 
became the purchaser ; the plantation and slaves were adjudi- 
cated to her and in a notarial act made by Livermore as ad- 
ministrator and accepted by her, she specially contracts to pay 











~* © 


—]- - 


f 





OF THE STATE OF LOUISIANA. 16! 


the debts to the bank and the plaintiffs. The remainder of the Eastsax Dis. 
estate, amounting to upwards of $10,000, was administered poe Tans 
by Livermore, he called on the creditors to present their claims ae —_ 
which was done; he made a tableau of distribution, which v8. 

: HOLLIDAY ET AL, 

showed a dividend of sixty-three per cent., whether it was ever 
homologated or not does not appear, but we hear nothing more 
of his administration. At the meeting of creditors Mrs. Holli- 
day did not appear to present any claim in her own behalf or 
that of her minor children by the first or second husband. She 
took possession of the property under the sale, made crops and 
from the proceeds of them and the sale of a number of slaves, 
some included in the mortgage and some not, she paid off the 
mortgage to the bank and paid about $13,000 on that in favor 
of plaintiffs, the balance not being paid this suit was commenc- 
ed in 1835. In the year following Mrs. Taylor and Mrs. 
Kenner, the heirs of Davis, commence their suit against their 
mother to recover their portion of the estate of their father. 
The petition and the answer are filed the same day, judgment 
was rendered by consent, execution issued and seizure made 
of the plantation on the same day, and a sale made by the 
sheriff in ten days after. The succession of Holliday was in 
no way represented in this proceeding, but the plaintiffs appear 
to have consented to the sale, which produced on a credit 
$151,900, their respective rights to which, is the matter in’ 
litigation. 

If the plaintiffs and the intervenors were the only parties en 
deavoring to get a portion of this sum, our task would be light, 
as there is said to be enough to pay both, but an effort is made 
to obtain a share for Mrs. Holliday, the defendant, and her’ 
minor son, Daniel C. Holliday. 

Mrs. Holliday by renouncing her interest in the community’ 
of her last husband, John R. Holliday, put herself in the posi- 
tion of a stranger to it, she was not responsible for any of its 
obligations further than she had specially bound herself for’ 
them, and could have asserted against it any claims she might 
have. She was capable of contracting with: the administrator,. 

21 VOR. XIX. : 
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Easterx Drs. and did so. She became the purchaser of the plantation and 
Boe che ll slaves in which she had twice renounced her rights, first when 
— c0’s she signed the-mortgages, and again when she renounced the 
vs. community after the death of Mr. Holliday. The payment of 
een mortgages in favor of the Bank of Louisiana and the plain- 
tiffs, together with $4,500 to the administrator in ninety days, 
and any sum over in cash. Upon these terms Mrs. Holliday 

became the purchaser and accepted the sale. 

The administrator was the vendor, she the vendee, and the 
plaintiffs to be receivers of the price in consideration of their 
promise to release their mortgage in payment of their debt, 
Mrs. Holliday having specially assumed to pay this debt, and 
having received a valuable consideration for her engagement, 
cannot be permitted to oppose against the creditor a claim she 

A third por- ™*Y have against the estate of her husband. Suppose Mr. 
chaser of an es- Holliday were now alive and the plaintiffs were pursuimg him 
tate subject to ; P 
certain mort- and her on the mortgage she could not interpose any claim she 
gages, which might have against her husband between him and them, be- 


she assumes to 
pay, cannot set cause in their favor she had renounced all claims against him 


up her claims 

in opposition to that could be preferred to them. How then can she now oppose 
the mortgage ; ee ee : 
creditor on said the payment of a claim which in addition to her previous re- 
— nunciation in its favor, she has specially contracted to pay ? 

We recently held in the case of Arnous vs. Davern et al., 
18 La. Rep., 42, that where A contracted with B, to paya 
debt, which he owed C, and C sued A on his assumption, the 
latter could not oppose any equities that might exist between 
him and B to defeat a recovery by C. The present case is 
stronger than that. 

As to demand for security on account of the alleged distur- 
bance by the suit of Gaines and wife against Mrs. Holliday, 
we can see no reason for it. The syndics of Kenner & Co. are 
not vendors, they do not sign the adjudication or join in the 
notarial act of sale with Livermore, the administrator, nor is 
there any contract of warranty on their part, Inthe meeting 
of creditors they stipulated for nothing more than what their 


mortgage accords to them; they give no extension of time nor 
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do they consent to any thing further, than that the property be Eastzrx Drs. 
sold subject to their mortgage. The righi to call ona party to pe Bees 
give security rests upon the principle that there is an obligation meee | co’s 
of warranty, and we have yet to learn that the creditor of a de- v8. 

ceased person, is bound to warrant the title of all the property eeeaitinbines 
sold at the sale of his succession, because the proceeds are ap- |, The creditors 
plied to the payment of his debt. Ifthe syndics of Kenner & not bound to 
Co. had have proceeded judicially on their mortgage and had the yer 
the property sold under it,a contingency might arise, by which on bi for ming 
they might, perhaps be bound to warrant the title, but as they rapa 


have not so proceeded, the contingency cannot arise and they that he is in 
danger of evic- 


are not bound. We are not disposed to give an extended con- tion. The right 
struction to the article 2535 of the La. Code, as the operation ty Fort in 
of it may, and we believe will be, a source of constant litiga- we Mla Be 
tion, without going beyond its obvious meaning. There is a evidence. 
clear distinction between this case and that of Dennis vs. 
Clague’s syndics; 7 Martin N.S.,93. There the syndics 
were the agents of the creditors and the vendors, but we can- 
not see how Livermore acting as the administrator of Holliday 
is to be made the agent of the creditors. He was the officer 
or agent authorized by law to settle the estate, pay the debts 
and give whatever balance might remain to the heirs. We do 
not think the syndic of the creditors of Kenner & Co. is bound 
to give any security to indemnify the defendant against the 
claim of Gaines and wife. 
In relation to the interest, it is only necessary to remark, 
that as the defendant is not entitled to security for the title, 
there is no cause for delaying the payment, and if there had 
been cause, the interest must still be paid in conformity with 
the principles laid down in the case of Ball’s Heirs vs. Le Bre- 
ton et al, decided a few days past, (ante p. 147.) 
Upon a full examination of the plea of usury and the evi- 
dence in relation to it, we are of opinion it cannot avail the de- iia 
fendant. She contracted to pay the debt which Holliday owed tracting to pay 


—_ : the debt of 
plaintiff and received property to enable her to do so, she can- ther one cae 





- not enter into consideration of that debt, and by defeating it, 7S Propertyout’ 
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Eastrrn Dis, release herself and also keep the means put into her hands te 
Me bail pay it. But it is alleged it is the minor heir of John R. Holli- 
anne & co’s day that contests it, and he has an interest in doing so, as if any 
v8. balance of the estate is left after paying the debts, he is entitled 
MownpAx®? 4% +o it. Itis true he is interested, but a question may well arise, 
Sas. whether the tutrix can interpose a claim or debt owing to the 
Lat + ml minor, to protect herself from the payment of a personal obliga- 
siderationofthat tion. She certainly cannot do it in compensation, or as a con- 
Ss Wine ce fusion, as the capacity in which she is bound, is altogether 
ro bay tt hands different from that in which she claims. But, this question it is 
j not material to discuss, as we are of opinion the parties are 
precluded from going into an examination of the alleged usu- 
rious consideration. 
By reference to the original mortgage of November 3d, 
1825, it will be seen that it was for $80,188 40, balance due 
Kenner & Co., and for $40,475 74 for acceptances and other li- 
abilities coming to maturity. In June, 1826, the loan of $60,000 
was obtained and appropriated, first, to the payment of the 
liabilities and acceptances, and secondly in discharge of the 
debt due, Kenner & Co., by which it was reduced from $80,- 
188 40, to the sum of $61,194 39 for which the last mortgage 
to the syndic was given. The whole.sum alleged to be usu- 
rious is less than $16,000, and the usurious interest all accru- 
ee, ed previous to the execution of the first mortgage in Novem- 
terest which has ber, 1825, and as about $20,000 were paid in the June follow- 
been paid can-. , : 
not be recoyer- Ng»: the whole amount complained of as usurious, has been 
ed back. paid, and cannot be recovered back again. 2. La. Rep., 431; 
4 La. Rep., 544; 8 La. Rep., 267. 
The remaining questions relate to the intervention of Mrs, 
Taylor and Mrs. Kenner; and the first is as to their prayer, 
that this cause be referred to the Probate Court, and the whole 
estate of John R. Holliday again examined into and settled, 
and their claims allowed. What might have been, or what 
may be the result of a proceeding to effect that object, if com- 
menced by these intervenors against all the creditors and heirs 


of John R. Holliday, it is not necessary now to inquire; but it 
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is clear, the intervenors have no right to come in and contest n Pea 
the jurisdiction of the court, in which the plaintiff certainly ies 
had a right to sue the defendants. It was not indispensably ne- a e 
cessary to the assertion or protection of their interests, that | 7 
they should interfere in this suit; but as they have chosen to Intervenors 
do so, they must take the cause as they find it, and if their in- B8ve n° right to 


terests are affected in consequence, it is the result of their own tet the jurisdic- 
tion of the court 


acts. The Cede of Practice, articles 392, 393, 397, settle this in which the 

; plaintiff had a 

question. right to sue. 
, a te t tak 

The iatervenors say, they have a tacit mortgage on all the bn bse 

real estate of John R. Holliday, deceased, to secure the amount wel mo, <= : 


coming from the estate of their deceased father, William Davis; re — it pe 
the having married their mother without the consent of a family their own acts. 
council, whereby he became responsible in solido with her. 

This is no doubt trae; Old Civil Code, p. 60, art. 10; La. 

Code, art. 272; and they have aright to follow the property 

in the hands of whosoever may have it in possession. They 

had a mortgage on the land and slaves which John R. Holliday 
owned at the time he executed the mortgage to plaintiff, and 

also on all the property owned by their mother, the defendant. 

She is as much bound, as Mr. Holliday was, and as she pur- 

chased all the property of her late husband, subject to this 

mortgage, it is responsible in her hands to the payment of the 

intervenor’s debt. She is also liable to pay the debt due to 

plaintiff, so that as to her it is a matter of but little concern, 








who comes first upon the fund in controversy, as she has to 
make up the deficiency, if there should not be enough to satis- 
fy both debts. 

The counsel for Mrs. Holliday complains very much, because, 
as he says, the property which she had at the time of her 
second marriage, has been sold to pay her late husband’s debts. 
This is not so. Mrs. Holliday sold the negroes herself, to pay 
for the property she now enjoys, which was bound for those 
debts, and she has no reason to complain, that the creditor 
wishes to be paid—now that she has realized a handsome com- 
petency by the operation. 
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Eastern Dis. But let us now see, how the case of the intervenors stands. 


They have no demand liquidated against the succession of 
S John R. Holliday for any sum, nor have they any judgment 
against him. The judgment obtained against Mrs. Holliday 
as to third persons, has no binding effect, and we under- 
stand the plaintiffs as contesting it, both as to the sum al- 
lowed, and its regularity and binding operation. It is a 
judgment rendered by consent, disregarding all the legal 
delays and formalities, and however binding between the 
parties, has no effect against third persons. There is no 
doubt, the intervenors had a mortgage on the land sold un- 
der the execution issued on their judgment; and as they 
agree, their lien shall operate on the proceeds, we must 
give it effect; but as the amount for which they have a 
preference, is not fixed, we must remand the cause, to have 
it ascertained. : 

The judgment of the Commercial Court is therefore af- 
firmed so far as it concerns the plaintiff and the defendant, 
Maria Holliday: but so far as it concerns the intervenors, 
Maria Taylor and Eliza Kenner, and the dismissal of their 
petition, it is ordered and decreed, that said judgment be 
reversed and said petition reinstated, and the cause remanded 
to the Commercial Court, for the purpose of ascertaining 
the amount due to each of the intervenors from the estate 
of William Davis, their deceased father, which amount when 
ascertained and liquidated,. is to be paid out of the sum of 
$151,900, in preference to the syndics of the creditors of 
William Kenner & Co.: all the costs of this appeal, except 
those of the intervenors, to be paid by the defendant, and 
those of the intervenors to be paid by the plaintiff. 
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STATE OF La., 
ON AN APPLICATION FOR A WRIT OF PROHIBITION, IN THE MATTER OF THE v8. 


JUDGE OF THE 
FIRST DISTRICT. 


The plaintiff, in Injunction, who is non-suited, is entitled to a suspensive 
appeal, on giving his bond for the amount of the costs and one half over. 


CITY BANK OF NEW ORLEANS V8. D. T. WALDEN, 


In an Injunction case to restrain the adverse party from taking out an order 
of seizure and sale, when the plaintiff is non-suited and takes a suspensive 
appeal, a writ of prohibition will be granted to the Judge a guo, prohibit- 
ing him from proceeding to allow the order of seizure, until the party is 
heard on his appeal. 

Such as the Injunction originally was before the judgment of non-suit, so it 
remains afterwards, until the appeal is tried; and no proceedings can be - 
had until it is finally decided in the Supreme Court. 


A prohibition is not a writ of right, but the court may grant it on such con- 
ditions as will secure to the party who raay suffer by it, sufficient indemnity 
for the trouble, delay and losses he may unjustly sustain. 


This case comes up onarule taken by D. T. Walden, on 
the District Judge of the first judicial district, to show cause 
why a writ of prohibition should not issue, commanding him 
to abstain from all further proceedings in the case of the City 
Bank of New Orleans, against D. T. Walden. 

The petitioner, Walden, alleges that on the 26th of October, 
1840, he commenced suit against the said City Bank to annul 
certain mortgages given by him to the Bank, on the ground 
that they were null and void: and that he prayed for and ob- 
tained an injunction against the Bank, to prevent it from 
taking out an order of seizure and sale, until the suit for the 
annulment of said mortgages could be tried and finally de- 
cided. That, on the 10th November following, the Bank took 
a rule on him to show cause why the injunction should not be 
dissolved and set aside; which rule, on hearing the parties, 
was made absolute, and judgment rendered setting the injunc- 
tion aside; from which, this petitioner took a suspensive 
appeal on giving bond witha surety in the sum of $6000. 
That on the 8th December, 1840, the City Bank applied for 
an order of seizure and sale, which was refused by the District 
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Judge; and from this refusal the Bank appealed, which is stilf 
pending. 

The petitioner further shows, that after this appeal was 
taken by the City Bank, his injunction suit came on for trial 
and a judgment of non-suit was rendered against him, from 
which he took an appeal. within:'the time required by law to 


stay execution, and gave bond and security for the amount of 


the judgment and one half over, in: pursuance of the order’ 
of court. This bond was for only $250, the amount neces-: 
sary to cover costs. That afterwards, to wit: on the 25th: 
January, 1841, the District Judge granted an order of seizure: 
and sale, by endorsing the same on the petition, on which he 
had previously refused said order. It is against this order of 
seizure and sale, the petitioner prays a writ of prohibition to: 
the District Judge to. abstain from all proceedings in the 
matter until the further order of this court. 

The District Judge showed cause and set up various mat- 
ters against the application. Among others he considered the 
judgment of non-suit as disposing of the injunction, and that 
the writ of seizure could properly issue ; especially as he con- 
sidered the appeal taken therefrom as not suspensive; the 
appeal bond. being only for $250, and merely to cover costs, 


- when the amount of the debt or matter in dispute exceeded: 


$200,000. 

2. The petitioner has shown no legal grounds for a writ of 
prohibition in this case. His remedy, if he is injured or ag- 
grieved by the order of this court granting the writ of seizure 
and sale, is by an appeal from it. It would be assuming 
original jurisdiction in the Supreme Court, to take cognizance 
of the case and award a writ of prohibition, when the remedy’ 
of the party is by appeal; and when they can extend the relief 
sought, in the exercise of their appellate jurisdiction, and to: 
which, it is respectfully urged, they are restricted by the: 
constitution. 


Hoffman §& Grymes, for the applicant.. 
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The District Judge also appeared in propria persone, aad Reeve Dus. 


argued against the prohibition. coeetilaaae 
STATE OF LA, 
™ Simon, J. delivered the opinion of the court. me. 
FIRST miopALeT. 
al This is an application for a writ of prohibition. ‘The appli- 
m cant, D. T. Walden, alleges that on the: 26th of October, 1840, 
to” 


he iastituted a suit against the City Bank, praying shat two 
Mortgages executed by public act, amounting together to 
val $200,000, be declared null and void; that in the mean time he 
| obtained an order enjoining the said bank from suing out any 


hs order of seizure and sale on the said moxtgages, and gave the 
wi bond and security required by the court. That on the tenth of 
sll ‘November ensuing, a rule -was taken to dissolve the injunction, 
‘ which was set aside by the court with damages, from which judg- 
v ment he took a suspensive appeal. He further states that.on the 
” Sth of December, the City Bank filed their petition-praying for an 

order of seizure and sale onthe said mortgages, which.was 
it~ refused by the lower judge, fram whose judgment.an appeal 
” was also taken and is yet pending before this court. ‘That 
2 subsequently the injunction was tried on its merits, and a judg- 
Nn- 


ment.of non-suit was therein rendered, from which :the.appli- 
vant took his appeal within the time required by law for staying 
! execution, and gave bond and security in pursuance.of ithe ,or- 
a: der:of said court; and that.on the 25th of May, 1841, the dis- 
‘trict judge granted ex parte an order of seizure and sale.of the 


1e° 
S, 


of praperty mortgaged by endorsing ‘the same on:the petition filed 
a” on the 8th of December, 1840, and now pending on appeal, 
and is about to carry the same into effect, unless .atsested by a 
ig prohibition from :this.court. 

ad The applicant’s petition having /been served/on. the,digtnict 
y judge and.on the City Bank, said-judge answexed the tule, by 
ef | first xepresenting that there.was no proceeding now pending 
to’ before his court against which, in his opinign,-a writ ef »prohi- 
1e" bition could properly issue ; and,after giving. statement,af the 


,several proceedings had before him, whichare the.same alluded 
to in Walden’s petition, he goes on -to state: ‘the cause .of 
22 VOL. XIX. 
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Easterw Drs. Walden vs. the City Bank has since been heard upon the me- 
July, 18M. ni ol ; 

—_—~____"_ rits, and the court being of opinion that the plaintiff had failed 

stares ¥4 to establish any right to the interposition of the court in, his. 

ee behalf, gave judgment of non-suit. If no appeal had been 

taken from this judgment, it is apparent that the appeal from 

the judgment upon the rule to dissolve, would have become at 

once nugatory. The injunction granted was a mere accessory 

to the principal demand, the principal demand being dismissed, 

it is obvious that its accessories, in whatever court pending, 

must share its fate.”’ 

‘“* But an appeal was taken and bond given for two hundred 

and fifty dollars, the application of the bank for an order of 

seizure and sale upon its mortgages, purporting a confession of : 

judgment, was then renewed. The question then presented to 

the decision of the court was whether an appeal from a judg- 

ment of non-suit with a bond of $250 could stay the execution 





awarded by law upon mortgages, to an amount exceeding two 
hundred thousand dollars. In the opinion of the undersigned, 
such an effect could not legally follow such an appeal, and 
the order of seizure and sale was therefore granted.” 

‘‘ During the interval between the judgment on the rule to 
dissolve the injunction ‘and the judgment on the merits of the’ 
suit of D. T. Walden vs. the City Bank, an order of seizure { 
and sale was refused to the bank; but, in the view of the un- 
dersigned, the circumstances were materially changed after 
judgment on the merits and it then became proper to award to 
the bank, the order which had formerly been refused.” 

He also refers to the records filed in this court in the several 
suits between the parties therein interested, and further alleges 
that when Walden’s petition of appeal was presented, his 
counsel disclaimed any intention of demanding a stay of exe- 
cution, and that the appeal was consequently allowed with the 
security tendered. 

The-city bank also appeared, and referred us to the answer 
of the district judge as containing sufficient reasons why the 
writ of prohibition should not be granted. 


ia —- wo OU ae 
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We have examined the records referred to in the district Eastanw Dis, 
judge’s answer, and have been able to ascertain that the facts a 
therein stated and those alleged in the applicant’s petition are were” em 
correct. It appears further that when Walden obtained his in- svpes or THe 
junction, he gave a bond and security*according to the order of es, 
the court in the sum of twenty thousand dollars; that on the 
dissolution of the injunction, he and his sureties were con- 
demned to pay in solido ten per cent. per annum on the 
amount of the injunction bond; that on appealing from said 
judgment, he gave an appeal bond and security in the sum of 
six thousand dollars; that when the order of seizure and sale 
first applied for after the dissolution of the injunction, was re- 
fused, the district judge was of opinion that “the bank could ~ 
not proceed against Walden by the via executiva, so long as 
the appeal was pending, for that appeal necessarily revived the 
injunction ;”’ and that when the petition of appeal from the 
judgment of non-suit was presented to him, the lower judge 
only required a bond and security in the sum of two hundred 
and fifty dollars. 

The judgment last appealed from, being one of non-suit 
only, it is clear that the appellant being bound to furnish his in tape 
bond and security for a sum exceeding one-half the amount for wei, — 


which the judgment was given against him, and the said judg- titled to a sts- 


ment being merely for costs, the bond was properly required for Sana he 


the sum of two hundred and fifty dollars ; Code of Practice, art. rte . 

3 , : costs and one 
575. This was sufficient to make the appeal suspensive, a re 
without reference to what had been previously done in the 


case. 


But it is contended that in order to prevent the bank’s ob- 
taining an order of seizure and sale, by virtue of the mortgage; 
that is to say: to give effect to and to revive the writ of in- 
junction during the pendency of the cause before this court, 
the appellant ought to have furnished his appeal bond and se- 
curity for three hundred thousand dollars, as the security on 
the injunction bond was only given to secure damages and not 
the debt. We cannot agree to this proposition: we conceive 
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Eastern. Drs. that, by obtaining his writ of injunction and furnishing the 

a security tequited by the judge, Walden became entitled to the 

stare sy *“s protection of the court, and to its interposition so as to prevent 

super er Tus the seizure dnd sale of the property mortgaged as long as the 
FIRST DISTRICT. 

Iiatter im controversy remained undetermined. On the disso- 

lution of the injunction with damages im the court below, he 

took a regular suspensive appéal, which necessarily had the 

effect of maintaining the injunction and of leaving the case, and 

all the orders taken in it, in the sdme state in which they were 

previous to its being dissolved. The district judge himself was 

convinced of the correctness of this course, when he refused to 

Pn Se grant the order of seizure and sale first applied for, and we are 

restrain the ad- uhable to sée awy good reason why after the trial of the injune- 
verse party... 

from taking out tion suit on its merits, and after a suspensive appeal had been 

a0 me ast granted from his judgment of non-suit, he should have thought 


sale, when the “a wal : H om 
plaintiff is non- himself authorized to destroy the effect of his first decision, 


suited and takes and to deprive the applicant of the legal protection which had 

a suspensive 

appeal, a writ been extended to him by the issuing of the writ of injunction, 

of prohibition If th d Da hur the i 

will be granted 4! the order made by the istrict court granting an appeal from 

sigs a the judgment dissolving the injunction, deprived that court of 

ot him “- further jurisdiction in the cause, and transferred it to the ap- 

Troe the dee pellate court, it is clear that it was not in the power of the 

of Seo ag until 

party is inferior judge to take cognizance of any proceeding which 

he his would have for its object the violation of an anterior order, 
which, by the appeal was revived or continued in full force} 
and the more so that a similar application having already been 
made to him, after the injunction was dissolved, he had thought 
proper to refuse it as illegal or irregular, and that an appeal 
froin this judgmettt had also been taken and was then and is 
now yet pending before the appellate court. 

It may be true that the appeal in question will perhaps oc- 
casion an improper delay to the bank, and will effectually sus- 
pend the ultimate recovery of the amount alleged to be due by 
the applicant, without any othef security, as to the debt, than 
the property mortgaged which, having never been seized, re- 


mais in his possession; but it is equally true that no judg- 
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ment was ever rendered against him for the said amount; that Kastrrw Drs. 
ou the contrary the first demand made by the bank for an order a 
of seizure and sale has been rejected ; and we know of no law — La, 

that requires a plaintiff in injunction, who has given his bond super or rux 

to secure the damages which may be sustained by the defen- a 
dant, and who, on appealing, gives another bond to secure the 

damages recovered against him, to furnish an additional appeal 

bond for the purpose of securing the amount of the debt. Such 


as the writ of injunction was originally granted and issued; guch as the 
Injunction ori- 
gy! was be- 
ore the judg- 


such, after the appeal, must it continue to remain in its full force 
and effect, until the final determination of the suit in the ap- 
ment of non- 


pellate court. It is a well settled rule that “ aftera cause is suit, so it 


sent to the Supreme Court by regular appeal from any of the pire 


‘ ‘ ‘ : appeal is tried ; 
inferior tribunals of the State, the court of the first instance can (PhS, ereneid- 


no longer legally take any steps in a case they transferred, oe ae 
except such as may be necessary to transmit the record to the decided in the 
, - Supreme Court. 
court above, in the manner provided by law.” Pemberton vs. 
Zacharie. 4 La. Rep., 205. See also, 6 Martin, N. S., 464; 
7 Idem, 353; 8 Idem, 440; 5 La, Rep., 314, and 15 Idem, 391. 
We therefore consider that this is a proper case to require the 
application of the provisions contained in the articles 846 and 
following of the Code of Practice: but as the writ applied for 
is not a writ of right ; and as we conceive it is in our power to _ A prohibition 
is not a writ of 


grant it with such conditions as will secure to the party who right, but the 


may suffer by it, a sufficient indemnity for the losses, trouble j, a 


and delay, which it may perhaps unjustly and improperly occa- os ~ = 
sion him to sustain. We think it our duty underthe circumstances arto bee tom 
of the case, to require that, before the issuing of the writ of prohi- ficient indemni- 
bition by him prayed for, the applicant shall file with the clerk .. delay 
of this court, his additional bond in favor of the City Bank, = ~— 
with good and sufficient security in solido, for the sum of ™i™ 
seventy-five thousand dollars, conditioned that he shall pay all 

such damages as shall have been sustained by the said bank, in 

case it should be decided that the injunction heretofore obtained 

has been wrongfully sued out, and illegally and improperly 


kept in force on the appeal before this court. 
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Eastern Dis, It is therefore ordered, adjudged and decreed that a writ of 
Pe Ral prohibition issue, on the applicant’s complying with the condi- 
STAT ie? tion above expressed before the expiration of this month, by 
FUDGE OF THE filing his bond with good and sufficient security for the sum of 


FIRST DISTRICT. Jan ‘ 
seventy-five thousand dollars, conditioned as above specified. 








STATE OF LOUISIANA vs. JUDGE OF THE FIRST 
DISTRICT. 


AN APPLICATION FOR A WRIT OF PROHIBITION, IN THE MATTER OF 


LARTIGUE vs. PEET & NORTH. 


An oath is not required to a petition for a wait of prohibition, if the truth of 
the facts stated in it appear from an inspection of the record and proceedings 
had in the case. 

Where, by an error of the Judge a quo, in refusing to give to the appeal the 
effect of a suspensive one, by authorising an execution to issue, after being 
divested of jurisdiction, a writ of prohibition is the proper remedy to cor- 
rect such error. 

The signature of the parties to a blank appeal bond is binding on them, and 
may be filled up afterwards, to operate as a suspensive appeal. 

When a suspensive appeal is once granted and bond signed aceordingly, the 
jurisdiction of the judge aquo is at end, after ascertaining the security is 
good. 

A writ of prohibition may issue to suspend the action of an inferior tribunal 
for a time, and until it legally resume the exereise of its former jurisdiction. 

The judge of an inferior court cannot grant an order of seizure and sale, after 
an appeal is taken from his refusal to issue the same order, previously ap- 
plied for. But if he does, the proper remedy to arrest his proceedings, is 
by a writ of prohibition. 

The authority to grant writs of prohibition, is considered, in relation to the 
constitution, which allows to this court appellate jurisdiction only, and is to 
be confined to matters, which have a tendency to aid that jurisdiction. 


This case arises on an application for a writ of prohibition to the 
Judge of the first judicial district requiring the plaintiff in execu- 
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tion, Lartigue and the sheriff executing it, to abstain from and Easrerw Dis. 


stop all proceedings under the judgment and execution, until - 


July, 1841. 


the defendants therein, Peet & North, can be heard on appeal. **“T® OF ™4+ 


v8. 


The facts show, that Lartigue obtained a judgment against JUDGE oF THE 


Peet & North, in the district court, for $607 50, upon which 
the latter prayed a suspensive appeal, and filed their bond with 
a surety in the sum of $1000. The bond was signed, and the 
sum inserted, but the blanks left in the printed form were not 
filled up with the names of the appellee, and the datey&c. 
The appeal was granted the 28th April, 1841, and on the 11th 
May a rule was taken on the appellants to show cause, why 
the appeal should not be dismissed. 1. That there was no 
bond executed by the defendants in favor of the plaintiff, ac- 
cording to law. 2. That the security tendered by the defend- 
ants in the instrument purporting to be an appeal bond, is in- 
sufficient. On hearing the rule, testimony was taken to show 
the surety was solvent and liable for the sum in the appeal 
bond. But the judge a’ quo ordered, that the ‘rule be dis- 
charged, without prejudicing the rights of the plaintiff to take 
out execution.” Upon this order the execution in question is- 
sued, and the sheriff was proceeding to seize and sell the pro- 
perty of the defendants therein. 


Grymes, for the defendants in said execution, applied for a 
prohibition on the district judge; the plaintiff and sheriff to 
stay further proceedings, until they could be heard on their 
appeal. The application was made to this court by simple pe- 
tition, and not sworn to. 


The District Judge showed cause, why the prohibition should 
not issue, and appeared in support of his position and grounds. 
They are stated in the opmion of this court. 


Simon, J. delivered the opinion of the court on this 
application. 


This case is brought before us on a rule obtained by the de- 
fendants, requiring the judge of the district court, the sheriff 


FIRST DISTRICT. 
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July, 1844. 


STATE OF LA., 
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and the plaintiff, to show cause, why a writ of prohibition should 
not issue. The applicants represent, that on the 19th of April, 
1841, a final judgment was rendered against them in the district 
court of the first judicial district in favor of the plaintiff; that 
on the 26th of the same month they presented their petition of 
appeal, and gave bond and security according to law, to operate 
astay of execution, and that notwithstanding said appeal so 
taken, plaintiff has been permitted by the district court to take 
out execution against them, on the judgment appealed from, 
which execution is now in the hands of the sheriff of said 
court. 

It appears from the record, ‘that on the 28th of April, 1841, 
a printed appeal bond, containing several blanks, was filed by 
the appellants, after having been signed by them and their se- 
curity ; that when said bond -was filed, the sum of $1000 was 
filled up in the blank:as the amount thereof, and that all the other 
blanks in the bond, ‘including ‘the name of the appellee, were 
not filled up until the 28th of May following, when they were 
so filled up by the clerk of the district court, with whom the 
bond had been left ‘by the appellants, at which time the 
transcript of the record for the supreme court was completed, 
including the appeal bond. ‘Jn the mean time, the appellee 
obtained from the court below a rule on the appellants, to show 
cause, why the appeal should rfot be dismissed on the grounds, 
that no appeal bond ‘had been executed according,to law, and 
that the security tendered in the instrument, purporting to be 
an appeal bond, was insufficient. This rule was discharged by 
the district judge, without prejudicing the rights of the plain- 
tiff to issue execution. 

The lower judge shas shown for cause: 1. Thatthe petition 
filed herein is not.sworn to.according to law. ‘Code of Pract., 
art. 848, and French text. 

2. That if there is any ground for prohibition, under the 
allegations of the petition, said writ should not issue against 
the undersigned, but against the party prosecuting the execu- 
tion, and the sheriff of the district court. C.:Pr. 860, 853. 
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3. That the petition shows no legal ground for the writ of Kasrtaw Dis. 


sees as 
prohibition. uly, 1841 

4. That the petitioner has mistaken his remedy, which was *74T® OF tas 

by injunction or appeal. JUDGE OF THE 


The appellee and the sheriff have not answered, but their iri ererd ae 


counsel having agreed to adopt the answers of the judge as 
their own, we shall proceed to examine the above grounds re- 
lied on by them, in the order in which they have been set up; 
after having bestowed on the questions therein presented, all 
the attention which their importance requires. 

I. The article 848 of the Code of Practice provides, that 
“the court, to which this petition (for a writ of prohibition) is ay oathisnot 
offered, shall require the oath of the petitioner to the truth of pee. hey es 
the facts stated in it, unless these facts be proved by the mere a — 
examination of the prayer or of the proceedings which took of the facts stat- 

; : : ed in it appear 
place before the inferior court.” In French it says: ‘* Za from an inspee- 
cour devra éxiger le serment du pétitionnaire, et a moins que cack salt ome 
ces faits ne soient prouvés par V'inspection seule, &c.” It ceedings had in 
does not appear to us, that it was necessary in this case to re- 
quire the oath of the petitioner, as the facts, on which the ap- 
plication is made, are sufficiently proved by an inspection of 
the record of the proceedings had before the inferior court. 

We understand the law to mean, that we should require the 
allegations contained in the petition to be sworn to, only in case 
of our not being satisfied of their existence, after an examina- 
tion of the prayer or of the proceedings, and that such an oath 
is not to be taken, unless we require it. C. of Pr. 849. 

II. It is true, that the inferior judge has nothing to do with 


the issuing of the execution of a judgment; this proceeding 


generally takes place at the request of the party who instructs 
the clerk accordingly, and when put in the hands of the sheriff, 
it is carried into effect without the interference or interposition 
of the judge; but in this case, the execution was issued in 
consequence of a special order of the court, that the appeal 
should not operate as a suspensive one, , the rule being dis- 
charged, without prejudicing the rights of the plaintiff to 
23 VOL. XIX. 
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Eastern Drs. issue his execution. Then the question presents itself: was 
ae the appeal suspensive or merely devolutive? If suspensive, 
STATE OFLA, we have often and very lately decided again, that the lower 
yovex or tz court has no longer any jurisdiction in the cause, until the case’ 
peeetinane having been disposed of by the appellate court, its mandate is 
returned below for execution; and consequently, the inferior 
judge had no power to order an execution to issue. 4 La. 
Rep., p. 205; 15 Idem, 391; and the case of D. 7. Walden 
vs. City Bank, ante, 167, If devolutive, the appellee 
was at liberty to take out his execution, without any necessity 
of applying to the district judge for that purpose. In sucha 
case however, we understand from the art. 853 of the Code of 
Practice, that if, on an application made to this court for a writ 
of prohibition, it were to be shown, that the execution issued 
illegally and unadvisedly in a cause, where the inferior coutt 
had no jurisdiction, that is to say: because it had been deprived 
of further jurisdiction by a suspensive appeal, a writ of pro- 
hibition could then properly issue, directed as well to the party 
proceeding as to the officer charged with the execution, without 
any reference to the judge who rendered the judgment. But, 
in the present case, the execution was issued by the paitty after 
having obtained the action or opinion of the district judge on 
the legality of this proceeding, after the appeal had been grant- 
ed, and the bond and security furnished, and it seems to us, 
that if it be established, that the appeal taken by the, applicants 
ought to operate as a suspensive one, our mandate should as 
: well be directed to the district judge, who would be thus found 
Page ho to have exceeded the bounds of his jurisdiction as to the plain- 
Weiesing 40 give tiff and the officer. 


tothe appealthe We are not ready to deny to the district court the power of 
effect of a sus- 


pensive one, by trying, on motion, the sufficiency of the security furnished on 
authorising an . one 
execution to is- the appeal bond; indeed, this was not controverted and was 


sue, after bein bi tes . 
Sentedaliere. even indirectly recognized as the proper course to be pursued, 


diction, a writ ; ¥° : “ee 
of prohibition is 12 the case reported 13 La. Rep. 574; but we om —_ if an 
the proper re- error be committed by the court below, by refusing to give to 
medy to correct : ne 

sucherror. the appeal the effect of a suspensive one, and by authorizing 
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. wp over it, the blanks of an instrument, which was to be used 
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an execution to issue after becoming divested of jurisdiction, Easraay Dis. 
‘uly, 1841. 





the proper remedy to correct such error, ought to be by a writ 
of prohibition under the provisions of our laws. i cont 
Ilf. The petition and the record show, that the appellants Jupez or THE 

; : : E FIRST DISTRICT, 
had caused their security to sign a printed appeal bond, one of 
the blanks of which was filled up at the time with the amount 
fixed by the judge, and that said bond was filed with the clerk 
within the ten days allowed by law. In our opinion, this bond 
was sufficient to bind the security. In the case of Breedlove vs. 
Johnston, 2 Martin, N. S., 517, this court held in substance, 

‘ : as ; ris ,  Thesignature 
that the obligor who gives his signature in blank, is bound by pat om “ 
the obligation which may be written above it; in the present a blan ePreal 

bond is bindin 


case, as in the one just quoted, it is clear that the security left on them, an 


his signature with the proper officer, for the purpose of filling Whewards, ‘. 


operate as a sus- 
pensive appeal. 


as an appeal bond; he intended to be bound in the sum of one 
thousand dollars, and we cannot see any good reason, why he 
should not be held responsible in the manner, in which he con- 
sented to bind himself. This bond then was sufficient to make When a sus- 
the appeal suspensive; and if so, the jurisdiction of the district . granted, 
court bejng suspended, the judge, after finding that the security pros 
was good and solvent, could not legally take any further step eee .. 
in the cause, by ordering an execution to issue; the plaintiff is at end, after 
was precluded from taking it out, and the sheriff from carrying pon mr 
it into effect, We think therefore, that the grounds set forth 
in the applicants’ petition are sufficiently legal for obtaining a 
writ of prohibition. 
IV. It has been strenuously urged that the appellants have 
mistaken their remedy which was by injunction or by appeal ; 
and we must confess that our opinion was, in a great extent, 
shaken by the plausibility of the able and ingenious arguments 
of the district judge who appeared before us in propria perso- 
na ; but on a closer examination of the subject, we have not 
been able to come to a different conclusion. This court has 
repeatedly disclaimed a general supcrintending control over 
the inferior jurisdictions, and when called upon to exercise 
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any of those powers incident to our appellate jurisdiction, in 
cases which do not come before us directly by appeal, we have 
always required a strong case to be shown, and have generally 
felt the greatest reluctance in ordering the issuing of those writs 
which have mainly and particuldrly for their object the re- 
straining or limiting of the inferior courts in the exercise of 
their legal and constitutional jurisdiction. Such are the views 
of this court as expressed in the case of the State vs. Judge 
Bermudez, reported in 14 La. Rep., 481; but, after mature 
deliberation, it has appeared to us that the circumstances of 
the present case are so clearly within the meaning of the 
articles 845 to 854 of the Code of Practice, that the remedy 
therein allowed seems to have been provided for, for the very 
purpose, among others, of preventing the injury complained of 
by the applicants. Indeed, the matter in controversy before 
us presents no other issue between the parties, but a mere 
question of legal requisites: Was the law allowing a party a 
suspensive appeal complied with or not? The solution of this 
question is a matter connected with our appellate jurisdiction, 
and has a tendency to aid it or to make it effectual; if so we 
must conceive ourselves authorized and even bound to inter- 
fere with the proceedings of the lower court, and to afford the 
party complaining that protection which will secure to him the 
free exercise and ulterior benefit of his right of appeal ; this 
object would not be attained by an injunction or bya second ap- 
peal, as it would be imposing on the appellants, who would be 
bound to furnish further security, in both cases, such additional 
conditions as have never been in the contemplation of our laws, 
If the applicants, from a strict compliance with the requisites 
of the law, are entitled to a suspensive appeal, they must enjoy 
the right of bringing it before us without being subjected to 
the risk of sustaining an irreparable injury or to the inconven- 
ience and difficulty of instituting a new'suit and of procuring 
additional security. 

It has also been insisted that the object and effect of the writ 
of prohibition is to preclude the lower court forever from acting 
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or entertaining jurisdiction in a cause: It may be so in some Easremn Dis. 
: i cobiatle July, 1841. 
cases, but under our laws, we think that a writ of prohibition —2—- 


. ° . . STATE OF LA. 

may also properly issue to suspend the action of an inferior — 
i ing i i ili JUDGE OF THE 

tribunal during a certain length of time, and until it can legally 700k On Oe 


resume the exercise of its former jurisdiction. Prohibition is 





defined to be “the name of a writ issued by a superior court , A writ of pro- 
hibition may is- 


directed to the judge and parties of a suit in an inferior court, sue to suspend 
: : the action of an 
commanding them to cease from the prosecution of the same, jnferiortribunal 
- vos for a time, and 

upon a suggestion that the cause originally, or from some colla- wit it legally 


teral matter arising therein, does not belong to that jurisdiction, "vsime = Po 
but to the cognizance of some other court.’ Bouvier’s Law mer _jurisdie- 
Dictionary, verbo, prohibition ; 3 Blackstone, 112. In the case _ 

of an appeal, it is clear that the jurisdiction of the lower court 

is provisionally suspended, and that the judge cannot take cog- 

nizance of any proceeding in the cause, until the return of the 

mandate of this court; and if, during the pendency of the ap- 

peal it becomes necessary, from some collateral matter arising 

in the cause in the inferior tribunal, to issue a writ of prohibi- 

tion, such writ, which, although called prohibition, is really in 

the nature of the common law, writ of supersedeas, will cease 

to have its effect after the cause is either sent back for a new 

trial or remanded for execution of the judgment. 

We are therefore of opinion that the application of the appel- 
lants ought to be sustained, and that a writ of prohibition should 
issue directed to the judge a quo, to the appellee and to the 
sheriff. ‘ 

Our learned brother of the District Court has endeavored, in 
his arguments, to controvert the opinion of this court lately de- 
livered in the case of D. 7’. Walden vs. the City Bank, 17 La. 
Rep. 511. He has attempted to convince us that the remedy 
in that case was by appeal only, and not by a writ of prohibi- 
tion;—that our decision was inconsistent with our first decree 
in the same cause : ante 167—and that we had assumed original 
jurisdiction in a manner contrary to the constitution of the 
State. 

We have already expressed our views with regard to the 
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Easrenx Dis. remedy by appeal; we have shown the inconvenience and 
July, 1841. ae A . : 7 
Pi... tenn difficulty with which it would be attended, and in the case al- 
state OF La, Jyded to, this remedy would have proved not only insufficient, 
U8. 2 


Jupsrer TH: but entirely unavoidable. Indeed, what would have been 
eee the course pursued on an appeal from the order of seizure and 
sale in question? Forsooth, that the case would have been 
brought before us without any other issue and evidence but the 
petition and the documents thereto annexed; nothing else could 
have been shown before this court but the errors, if any, appa- 
rent on the face of the record, and the appellant, unable to put 
before us the real condition of his case, would thus be deprived 
of the relief which the law allows him to prevent the inferior 
judge from exceeding the bounds of his jurisdiction, and for 
the preservation of his legal rights under the previous appeals; 
for this purpose, it was necessary for him to show that a for- 
mer appeal was pending from a judgment refusing the same 
order of seizure and sale; that an appeal was also pending from 
a judgment dissolving a writ of injunction originally granted to 
prevent the issuing of the order, and that the lower court had 
transcended its authority and jurisdiction by disregarding the 
three appeals, and ordering a writ of seizure and sale to issue, 
whilst all proceedings were suspeaded by the injunction. With- 
out the evidence of these facts, the remedy resorted to by an 
appeal from the order of seizure and sale, would have been 
PF xt wholly ineffectual and nugatory. We are still of opinion that 


cannot grant an the District judge could not grant an order of seizure and sale 
order of seizure . 2 
and sale, after after an appeal had been taken from his refusal to issue the 


ei: ppeal is 8" same order previously applied for; that he had no right to re- 


fusal to issue scind a former judgment in a case which was pending before 

the same order, : 5 

a MR the appellate court, and that the proper remedy to arrest his 
ied for. Bu ‘ ? pte 

if he does, the proceedings was by a writ of prohibition. 


»med ; 
= oe ae It has been also contended that our first decree in the case of 


roceedings, is 4: Ae ’ : , 
p a writ of pro- Walden vs. the City Bank, is inconsistent with the second: 
hibition. the former was rendered under very different circumstances; 

the application there was made for the purpose of preventing 


the District judge from trying a cause on its merits, whilst an 
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appeal was pending from an interlocutory judgment dissolving Bibretst pe 
° es : r : ‘ uly, 1841. 

a writ of injunction. We said that the judgment upon the rule, Pic Me 

dissolving the injunction, far from being upon the merits was *T“TE OF SM» 

upon a matter purely incidental, that the appeal therefrom did UD6E or THE 
; : ons Raabe . FIRST DISTRICT. 

not divest the court a qua of jurisdiction, since there was no 

final judgment, and that it was clear that as a final judgment 


remained yet to be pronounced after a trial on the merits quite 


independently of any decision which might be rendered on the 


previous appeal, no writ of prohibition could issue to arrest the 

proceedings complained of. We are unable to perceive any 

inconsistency between the two decisions, which, on being con- 

fronted, will clearly appear to be predicated on very distinct 

and different questions. ; 
But it has been maintained that by granting the writ of pro- 

hibition sub modo, and by requiring the applicant to furnish a 

bond with security for seventy-five thousand dollars, for the 

purposes set forth in our decision, our decree was a violation of 

the constitution of the State. The writ of prohibition, the 

power to grant which, is specially allowed by the code of prac- 

tice to appellate courts of competent jurisdicion, is not a writ of 

tight; it is within the sound discretion of the tribunal to which 

the application is made, and the party who resorts to it, is 

bound to establish such facts as to convince the appellate court 

that the remedy applied for is necessary, not only for the pro- 

tection of the legal rights of the party, but also and principally 

for the constitutional exercise of our appellate jurisdiction. We yy, authority 

understand therefore that the authority thus granted, being con- ‘¢ Grohibition, 

sidered in relation to the constitution which allows to this court is considered, in 

appellate jurisdiction only, is to be confined to matters which liga 

have a tendency to aid that jurisdiction, and that the issuing of ses som 


this court appel- 

the writ of prohibition, under the circumstances shown, may be late jurisdiction 
ne ieee ‘ only, and is to 
constitutionally ordered upon such ‘conditions as, in our legal be confined to 
matters, which 


discretion, we may think proper to impose on the applicant for have a tendency 


. . , id that juri 
the protection and benefit of his adversary, the exercise of Uction. — 


whose rights, during the appeal, is to be suspended by such 
writ. In the case in question, the relief sought for, among 
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other objects, was to give effect to a writ of injunction which, 
having been granted by the lower court, had been subsequently 
dissolved, and was pending before us on a suspensive appeal, 
We said that the injunction was revived and continued in force 
by the appeal, that it was not in the power of the inferior 
judge to destroy its effect, as long as the matter in controversy 
remained undetermined in this court; and that therefore his 
proceedings should be arrested. But in exercising this dis- 
cretionary authority, for the purpose of aiding our jurisdiction, 
we thought that it was also necessary to secure the other party 
against the injurious consequences which might result from the 
keeping in force of the injunction during the pendency of the 
appeal. ‘This was not prejudging the ultimate decision of the 
cause; this was not declaring that the injunction was legally 
and rightfully granted and sued out in the court below, and 
properly kept in force in the appellate court; this cannot be 
considered as granting a new injunction and as being thereby 
an undue assumption of original jurisdiction ; the injunction 
already existed, its effect after the.appeal had been disregard- 
ed by the lower court, and in accordance with our former 
opinion, we still think that, in order to reinstate it by a writ of 
prohibition, and to preserve to the appellant the ulterior bene- 
fit of his appeal, we had the power, in the exercise of our sound 
legal discretion, to require of him that he should furnish addi- 
tional security against the consequences of the provisional effect 
of the injunction before the appellate court. 

It is therefore ordered, adjudged and decreed that the rule 
be made absolute. 





th 
ba. 


Ju 
‘tiv 
rec 





er 

of 
ne- 
ind 
di- 


ect 


ule 








OF THE STATE OF LOUISIANA. | . 


FLOWER ve. MILLAUDON. 
APPRAL PROM THE PARISH COURT FOR THE PARISH AND CITY OF 


NEW ORLEANS. 


Where A gave his own note to B for $11,000 payable in 2 years, and received 
in payment the note of a third person endorsed by B, for $10,000. payable 
ten days after his own: Held, that it was an agreement to give and receive 
usurious interest, and null. 


An agreement to take even a legal rate of interest ona larger sum than is 
really due, is usurious. 


So a contract to make*cash advances and to reeeive ten per cent. interest there- 
on, and be entitled to one third of the profits of the firm to which the 
advance was to be made, was held to be usurious. 


Accounts which have not been objected to antl reeeived by the party, although 
they contain extravagant charges for commissions and usurious interest, will 
not be re-opened in a suit for a final settlement and to recover a balance.— 
Usurious interest once paid cannot be recovered back. 


Even where a promissory note is given for a balance of account, in an action 
between the original parties, the debtor may go into the consideration and 
contest the account, but the burden of proof is on him, to show affirmatively 
errors or omissions. 

An agreement, proved by the positive testimony of one witness, supported by 
many strong corroborating circumstances, will control the priee of slaves, 
over the prices they were subsequently sold for at sheriff’s sale. 


Where a party has made himself liable to creditors by dealing with the firm, 
although not a partner, and who has paid a partnership debt, will be entitled 
to recover from the original debtors. 


This is an action instituted by Wm. Flower, a partner of the 
firm of W. & D. Flower, against the defendant, for the settle- 
ment of various transactions had with said firm under a special 
apreement between the parties in 1822, by which said defen- 
dant agreed to make advances to the firm and receive one third 
of its profits. The case has already been before this court, 
and the general principles governing it, have been settled; but 
the court being unable to make up and determine on a correct 
balance, remanded it for another trial. See 6 La. Rep. 697. 

On the return of the cause to the inferior court, the Parish 
Judge, after a full investigation of the accounts of the respec- 
'tive parties, gave judgment against the plaintiff: And on the 
reconventional demand of the defendant, there was judgment 

24 sO. XIX. 
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as ahh Drs. in his favor over against the plaintiff, for $29,185 47, with 


TOW Re 


eh 


interest at ten per cent. on $27,807, 85, from 31st March, 
1831, until paid; and legal interest on the balance from 30th 
June, 1833, until paid. 
The plaintiff appealed. 
’ The case was argued in the spring of 1838, and the follow: 
ing opinion pronounced the 4th June following ; but a re-hear- 
ing was granted. 


Worthington; Watte & Preston, for the plaintiff and appel- 
lant. 


Grymes, for the defendant. 
Bullard, J. delivered the opinion of the court. 


The second trial of this case resulted in a judgment similar 
to that which was reversed by this court at a former term, 
when it was remanded for a new trial. Upon this second ap- 
peal the case comes before us with all the evidence adduced 
by the parties so as to enable us to pronounce finally upon the 
questions both of law and fact involved in the controversy. 

In reviewing the judgment of the Parish Court the most, 
convenient method will be to take up the claims of the plaintiff 
in reconvention, in the order in which they are recapitulated in 
his accounts and in the judgment itself. 

Ist. The balance of W. Flower’s loan account amounting 
on the2Ist March, 1831, to $19,930 06. 

2d. Balance of all accounts, with W. & D. Flower, amount- 
ing at the same period to $4,480 16. 

3d. The balance of W. Flower’s commercial account, 
$3,397 63, 

4th. The amount of a judgment rendered against Millaudon : 
in favor of M‘Donald et al., for a debt due by the firm of W. 
& D. Flower, amounting to $1,377 62, and now claimed in 
reconvention. 

The aggregate of these four items forms the sum for which. 
judgment has been rendered in favor of the plaintiff, in recon- 
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vention, and it now becomes our duty to analyze them in order 
to ascertain how much of the amount is madé up of usurious 
interest, according to the principles assumed by us in our form- 
er judgment, and to what extent the original plaintiff has suc- 
céeded in showing errors or omissions in the various accounts 
between the parties. 

I. This first and largest item is made up of a principal of 
$11,000, with interest at ten per cent. and compound interpst 
from the year 1827. The history of the transaction from ‘its 
origin, is clearly established by evidence. On the 22d of June, 
1822, W. Flower gave his promissory note to Millaudon for 


ie 


daly, tt 


FLowEh 
ve. 
MILLAUDER. 


$11,000, payable on the Ist of May, 1824. The only consid-' 


eration for it was a note of V. Nolte & Co., for $10,000, trans- 
ferred by him to Flower, payable on the 10th of May, 1824, 
that is to say, a few days after Flower’s note would fall due. 
At the maturity of his note Flower stipulated to pay an inte- 
test of ten per cent. on the eleven thousand dollars. 

If this latter sum was really and ‘justly due, it is clear the 
stipulated interest was not above the rate permitted by law. 
The question therefore, whether the contract was usurious, 
must depend upon the character of the original exchange of 
notes; for if the defendant can recover the whole of the principal 
sum he is entitled to the interest. 

The operation was a very simple one. If both notes had 
been paid at maturity, Millaudon would have gained one thou- 
sand dollars without disbursing a dollar. He gave no equiva- 
lent but his endorsement on Nolte’s note for less than two 
years and obtained the note of Flower, secured by mortgage 
on a number of slaves. If instead of Nolte’s note he had giv- 
en the amount of it in money, less the discount at ten per cent., 


or, about eight thousand dollars, and received at the expira- 


tion of two yeafs eleven thousand dollars, it is obvious he 
would have secured an interest of upwards of eighteen per 
cent. per annum. Suppose instead of transferring Nolte’s 
note he had given his own, it would have amounted to a loan 
riot of money but of his name, and for the purpose of raising 











188 CASES IN THE SUPREME COURT 


Fagrans Dis. it by discount. That such was the true character of the trans. 
Hy action we are quite satisfied. Under such circumstances if 


ruowEn Flower, at the maturity of his note, had contested the pay- 


mystavpox. ment of it, on the ground of want of consideration as to the 


amount over ten thousand dollars, which he was to receive 
Where A 


gave his own ten days afterwards on Nolte’s note, would the defence have 


$11,000 sae availed him? We think it would, and that only the principal 
wd sa <— sum could have been recovered. Nothing would be more easy 
a. ie than to evade the prohibition of usury, if we were to regard 
person — only the form of contracts, without any scrutiny into their real 


ed by . 
$10,000 payable nature. An agreement to take even a legal rate of interest on 


ten d ft : . 

his Po Held, a larger sum than is really due, has been held by this court to 

that it was an : uae ' 

agreement to be usurious: 3 Martin, N. S. 622. 

dl and re- JI, The second branch of the inquiry relates to the accounts 

usurious 

interest, and between the defendant and W. & D. Flower. 

null. 
An ; 

ment to — 1822, under a contract by which the latter engaged to furnish 

even a le . , 

rate of 10 $20,000 in cash‘and endorsements of their notes of accommo- 


] : : 
than is” really dation, for an interest of ten per cent. on the cash part of the 


ave is usu- advances, and one third of the profits of the concern. We 


So a contract pronounced our opinion on a former occasion, that such a con- 
o make ¢ RN 
ye Be ns tract was usurious. We have heard, as argument to con- 


receive ten per vince us that we were in error even on the hypothesis assumed 
cent. interest 


— — by the parish judge on the last trial, that the interest applied 
third of the exclusively to the cash advance, and the profits were intended 
_. “= as commissions for endorsing. In point of fact ten thou- 
ni va, 8and dollars upon which the interest is charged, were not ad- 
vane Ng be vanced at first in cash. Millaudon, it appears from the receipt 
given at the time, loaned them in cash one thousand dollars, 

gave his notes at sixty days for six thousand five hundred dol 

lars and his endorsement on their note for-twelve thousand five 

hundred dollars, amounting together as the receipt expresses 

it **to the sum of $20,000, which loan is granted to us on the 

condition as per our agreement entered into this day with the 

said L. Millaudon.” Admitting that the defendant’s notes at 


sixty days were equivalent to cash, yet the money part of the 


The relations of the defendant with that firm commenced in 
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advance falls short two thousand five hundred dollars, of the Easrzanx Dis, 
sum promised; and yet the interest is charged on ten thousand, ee 
besides profits on the first year’s commercial operations. — 
In. pronouncing on this part of the case, upon the first ap- ™1LaupoN. 
peal, we neither intended, it is true, to direct the judge a quo 
what judgment he should render upon the new trial, nor to 
preclude a review of our own opinion, when all the evidence 
in the power of the parties should be before us, and after listen- 
ing to all the arguments they might think proper to urge. Our 
examination of this point has brought us again to the conclu- 
sion, that so far as the defendant seeks, in this case, to recover 
the interest and profits under that contract, he cannot succeed. 
But whatever interest or profits may have been paid or are 
considered as paid, by the appropriation of funds in the hands 
of the defendant, with the assent of the plaintiff, cannot be + 
recovered back by the plaintiff; 3 Martin, N. 8S. 622; 2 La. 
Rep., 431; 4 Idem, 544. 
According to these principles the accounts between the par- — 
ties, (some of them rendered by W. & D. Flower themselves,) Which have not 


been objected 


up to the 10th November, 1823, when a balance appears to “a “= — 
ee , 'y e party; 

have been paid in cash, must be considered as settled and are although — they 
; : erence ontai tra- 

not liable to be opened for the purpose of inquiring into the ery charges 


discount of the notes of Shaw and Rogers, and others, together «nil on tam 


with charges for commissions and insurance, of which much Tous _ interest, 
! will not be re- 


was said in the argument. If we were now to permit the opened in —_ 
a na. 


opening of those accounts we should, in substance, permit the cctfliment, endl 
parties to recover back the discount voluntarily submitted to — al 
and paid, after the transaction had been finally closed. With —_ ian 
respect to many items of commission charged in subsequent es 
accounts, it may be remarked, that although those charges ap- 
pear in some cases extravagant, yet the parties with whom 
they were transacted and who were legally capable of assenting 
to them, never having made any objection, although parties to 
this record, we are of opinion the accounts cannot be opened 
for the purpose of reducing them. But the charges for interest 


on the loan to the firm, and of profits on the commercial oper- 
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Eastern Drs, ations, after the period at which an account appears to have 
_7#y, YH. been settled and the balance paid, must be rejected. 
mows From the date above mentioned, up to the dissolution of the 
vs. 


vittavpon. partnership of W. & D. Flower, in July, 1825, it does not ap-~ 
pear that any final settlement took place. 
On the 15th of March, 1827, W. Flower, the present plains 
Even where 


a _ promissory tiff, approved an account furnished by the defendant embrac- 
hon, balates of BG Various transactions, and being in fact a continuation of 


account, in 80 accounts with W. & D. Flower. He seeks now to open that 
action between 


the _ original account with a view to show errors to the prejudice of the 
parties, the ; 3 A . - 

debtor may go firm and himself. Even if he had given his promissory note 
into the consi: for the balance, it is cleat he might, in an action betwéett' the 


contest the ac- ,y:,° : : : , 
cn Gt ae original parties, go into the consideration and contest the ac- 


burden of proofcount. But the burden of proof is on him. It is for him to 


is on him, to ; i 
show affirma- show affirmatively errors or omissions, and the presumption is 
tively errors or . 
didatiena, in favor of the account as approved. 
Among other items complained of is a re-draft of Le Roy, 
Bayard & Co. on Millaudon, on account of a transaction of W. 
& D. Flower, embracing $406 78, commissions and interest 
charged by that firm. Millaudon had furnished his bill of ex- 
change on the house in New York, at four months, for $4,040 
under an agreement to receive commissions at five per cent. 
for his responsibility, and W. & D. Flower agreed that Le 
Roy, Bayard & Co. might re-draw for the amount, with the 
addition of exchange, interest and commissions. It now ap- 
pears in proof that there never was such re-draft, but that the’ 
first bill was paid at maturity and charged to Millaudon in his 
account current with Le Roy, Bayard & Co. That item there+ 
fore, except the five per cent. commissions, must be rejected. 
The amount of the original bill together with commissions is 
charged by the defendant. 
Ill. We proceed to the third branch of the subject, to wit: 
the account between W. Flower and the defendant, which’ 
exhibits a balance against the former of $3,397 63. 
After the dissolution of the partnership it appears that the 
defendant continued to act as the factor of the plaintiff, sold 
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his crops and made the ysual advances. The most important Eusrznx 


item in this last series of accounts, which has been much con- 
tested, is that which credits W. Flower with the price of cer- 


tain slaves sold in pursuance of an order of seizure under a *14Lappet 


mortgage given to secure the amounts due to Millaudon, on 
account of the transactions which we have previously men- _ 
tioned. It is contended by the appellant that he is entitled to . 
a much larger credit on that account; that Millaudon agreed 
to take, the slaves at a much higher price, and that the sale by 
the sheriff was resorted to by mutual consent, with a view to 
cut off other mortgages of a subsequent date. 

In support of these allegations he produces the testimony of 
one witness who deposes that the slaves in question, about 
twenty-six in number, were brought to New Orleans by W. 
Flower to be sold for the purpose of paying Mr. Millaudon; 
that the witness arrived here a few days afterwards, and on 
the return of W. Flower to Feliciana, he was charged with the 
negociation. That Millaudon finally agreed to take the gang 
at $11,600; they were thereupon sent up to his plantation. 
In corroboration of this statement it is proved that on the re- 
turn of W. Flower to this city, the parties went before a note. 
ty to pass a sale, but that it was not done in consequence of a 
suggestion of the notary that the safest course for the purcha- 
ser would be to have a judicial sale, in order to cut off other 
incumbrances. The notary testifies that a memorandum wag 
exhibited by the parties partly in the hand-writing of each, but 
that they went away and soon afterwards he learned the sale 
by the sheriff. 

It is, further proved by the captain of the steamboat on board: 
of which the negroes were conveyed to. the plantation of Mr.. 
Millaudon, that he stated he had purchased them, and nothing 
was charged for their passage because Mr. Millaudon was a 
part.owner of the boat. He called themhis negroes; and: Dax 
vid Flower, who testifies to the. bargain and delivery, accom- 
panied the slaves and Mr. Millaudon to the plantation, They; 
ware. afterwards. brought back. te the city.to be sqld.by: the she- 
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Eastzax Dis. riff. tis further shown thatthe proceeding by order of seizure 
_ and sale was with the consent of Flower, and that he dispens- 


sorta ed with any appraisement; and the sheriff testifies that the sale 
utizavvex. had the appearance of an amicable arrangement between the 


parties; and the impression on his mind was that the valuation 
of the slaves made by the parties must have been a different 
one from that ascertained by the sheriff’s sale. 

i taal The positive testimony of one witness supported by so many 


on, proved strong cortoborating circumstances: such as the acknowledg- 
tatimony of Ment of the defendant hiriself that he had purchased the 


supported. by Slaves; their delivery to him at his plantation ; the conduct of 


—, wane” the parties at the office of the notary and at the sale by the 
cireumstances, sheriff; force conviction upon our minds that the agreement 
will control the ° ae E k 

price of slaves, alleged by the plaintiff did exist, and that the subsequent sale 


they ee ee by the sheriff was understood by the parties at the time: as 


= = merely the means by which an unincumbered title could be 





~~. conveyed. It is impossible to account for the conduct of both 


parties ‘upon any other hypothesis. Neither party has chosen 
to resort to the conscience of his adversary touching this trans- 
action, and that appears to us the only meats by which it 


could be satisfactorily shown that the otiginal agreement had 
been cancelled. We cannot concur therefore with the Parish ~ 


Court in its conclusion, and are of opinion that the plaintiff is 
entitled to the credit claimed by him, less the expenses of the 
The note fot $733 33, which is objected to, is now shown 
cléarly'to have been given for a few months interest on the 


loan of $11,000, and must therefore be rejected ; but we think 


the objection to the discount on the notes for $9500, according 


to the principles heretofore assumed by us, ought not to be stis- 


tained. 


Independently of the interest account and after making all’ 
the allowances to which we think thé parties entitled, we have © 
reached the con¢lusion that under the three first heads there is | 
due“to the plaintiff‘in reconvention a balance of $4633 46; 
which he is entitled to recover, independently of the judgment” 
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it; against him in favor of a ereditor of the firm, which we shall gasrexx Dis, 
next proceed to examine. The above balance being made up a, 
) of advances and secured by the mortgage which the plaintiff "™°W™* 
) seeks to annul, for a specific sum, we think that interest at five ™i2supon. 
per cent. should be allowed from judicial demand, that is, from 
the filing of the demand in reconvention. 
IV. We now proceed to consider the last question presented 
by this case, to wit: the right of the defendant to recover of 
W. Flower the amount of a judgment rendered against and 
paid by him in favor of a creditor of W. & D. Flower. 
It appears that in consequence of the arrangement between 
the defendant and the parties to the contract, under which ad- 
yances were made to the new house of W. & D. Flower, éna 








stipulated participation in the profits of the concern, it was 
considered by this court that Millaudon had made himself lia- 
ble to third persons dealing with the firm, and the judgment in 
question was recovered. At the inception of the present suit 
one of the avowed objects of the plaintiff was to hold the de- 
fendant liable to him for losses sustained in that concern, and 
to apply the principle thus settled to his own case as a third 
person or stranger to the partnership. Ona former appeal to 
this court these pretensions of the plaintiff were considered 
and we held “ that Millaudon could not be regarded as a patt- 
ner as it relates to the plaintiff, whatever his liabilities might 
be towards third persons.” We further intimated our opinion 
that although William Flower was entitled to no profits eo no- 


a & = wee ££ FP HSL OC cvTrCrOrlUroOrCOr OO meme 


mine, but only an annual interest on the capital owned by) 
him in the former concern, and which might be recovered by 
the new, yet we considered him to be a partner in the new 
house. It is now contended by his counsel that he was only 
nominally or ostensibly a partner; that he was entitled to no 
profits and took no active part in the concern, and that there- 
foré‘he is not liable for any debts of the new concern in rela- 
tion to Millaudon, who was perfectly well acquainted with his 
position, and the authority of Gow and Collyer on Partnerships 
is relied on; Gow, 27, 91, 82; Collyer, 43. 
25 von. xix. , 
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Eastern Drs. The doctrine as laid down by those authors appears to be 
“ts mil _ just and equitable, but its application to the case before us is . 
«HOt sO clear. If both parties were merely ostensible partners 
MILLAUDON. ina commercial firm, each without any real interest as partners, 
it is difficult to perceive how one could have any recourse apon 

the other. Supposed to be acquainted each with the other’s 

true character in relation to the partnership, neither could 

allege any implied promise on the part of the other to indemnify 

him for any liability he might incur towards third persons. But 

the present case presents other features and requires the ap- 

plication of other principles. The advances by Millaudon 

were to be made in the first instance to a firm of which the 

plaintiff was not only a partner but most deeply interested. It 

is true his principal object in connecting himself with the new 

concern was the liquidation of the old. But he bound himself 

personally for the reimbursement of the advances to be made 

by Millaudon during the whole time the partnership was to 

party wo ote continue. It is therefore clear that if the latter had advanced. 
agers Moning the amount due to the creditor with the assent of the acting 
dealing with partners, instead of resisting a suit, he would have been enti- 

the firm, altho’ , ae 

not a partner, tled to recover against the present plaintiff under the contract, 


<n caiiees! It is equally manifest thatthe creditor of the firm could have 

thip debt, will recovered against Flower. If a loss must fall on one or other 

be entitled to 2 ; : : 

resowdd far of the parties, it appears to us equitable that it should ulti- 
e origin: . . 

dale mately rest upon him for whose interest and under whose gua- 








rantee the original liability was incurred. 
For these reasons we concur with the court below in the 
conclusion that the plaintiff in reconvention is entitled to reco- 


ver the amount of the judgment in question in addition to the 


sum above expressed. 

It is therefore ordered, adjudged and decreed that the judg- 
ment of the Patish Court be-avoided and reversed ; and pto- 
ceeding to render such a judgment as should, in our opinion, 
have been given below, it is further ordered and decreed that 
the defendant as plaintiff in reconvention recover of William 
Flower the sum of six thousand and eleven dollars and eight 
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cents, with interest at five per cent. upon four thousand six Eastzrx Drs. 


_ hundred and thirty-three dollars and forty-six cents thereof, 


from the date of judicial demand, to wit: April 4th, 1831, and 
with a like interest upon one thousand three hundred and se- 
venty-seven dollars and sixty-two cents from the second day of 
April, 1836, together with the costs of the Parish Court ; those 
of the appeal to be paid by the appellee. 











FLOWER ws. MILLAUDON. 
ON A RE-HEARING. 


The acceptance of accounts by the party to whom rendered, is prima facia evi- 
dence of their correctness, and it is for him to show errors. The burden of 
proof is on him. 


Grymes, for the defendant and appellee, being dissatisfied 
with the rejection of several material items in the defendant’s 
account, prayed the court for a re-hearing. 


Judge Watts, then at the bar, representing the plaintiff in 
part, who was also dissatisfied with the judgment, submitted 
various points on which a re-hearing was asked, in case a re- 
hearing was granted to the defendant. 

A re-hearing under these circumstances was ordered by the 
court. | 

And now at the July term, 1841, the following judgment 
was pronounced, re-affirming the first or previous one. 


Eustis §& Potts, for the plaintiff. 


Grymes, for the defendant. 


Bullard, J. delivered the opinion of the court. 


July, 1841. 
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A re-hearing having been allowed in this case, it has again 
been argued and considered by the court. 


Eastern Dis, 
July, 1841. 


FLOWER ; : : is 
vs. The principles of law, which after much reflection the court 


ee regarded as applicable to the case, have not been strenuously 
combatted on the last argument. The usurious character of 

the first agreement, by which the plaintiff in reconvention sti- 

pulated for ten per cent. interest on his advances, and one-third 

of the profits of the concern, appears to us clear, and conse- 

quently all the interest and profits charged, which have not 

been paid, were rejected ; but a balance having been settled in 

cash on the 10th of November, 1823, we held that the accounts 

previous to that period could not be opened. Much has been 

said to satisfy us that the accounts between the parties are cor- 

The accept: Tectly stated in the numerous statements accompanied by vou- 

+ yA sa chers, which are found in the record. Undoubtedly the accep- 
whomrendered, tance of those accounts by Flower is prima facia evidence of 
2 their correctness, and it is for him toshowerrors. The burden 


evidence of their 


correctness, and : ; : * ! 
it is for him to Of the proof is upon him. With respect to the Nolte note, 


-~e ce agi which is the heaviest item, growing between the years 1824 and 
proof is on him. 1831, from a real capital of $10,000, at an interest of ten per 
cent. upon eleven thousand and compound interest added an- 

nually, to upwards of nineteen thousand dollars, the evidence 

is entirely satisfactory. The note for $733 33, shown to have 

been given for interest and the charge for re-draft by Le Roy,. 

Bayard & Co., disproved by the account current of that house 

with Millaudon, were rejected. But the commissions charged, 

to which the acting partners had assented, were regarded by us 

as binding on the appellant. Taking the report of the experts 

as showing correctly the various items of interest and profits 

and rejecting such as according to the above principles were 
objectionable, and allowing Flower all the credits to which he 

shows himself entitled, and which in general are not contested, 


profits, we found the amount for which the first judgment was 


| but were imputed to the over-charges of usurious interest and 
| 
| rendered. We have not been convinced that we came to an 
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erroneous conclusion, or that there is any material mistake in 
the calculation. 


The part of the case which has been most earnestly contested 
is that which relates to the additional credit claimed by Flower 
on account of the slaves sold by the sheriff under an order 
of seizure and sale. We are unanimously of opinion that the 
credit was properly allowed in the judgment first pronounced. 
All the circumstances of the case, especially the facts, that the 
order of seizure was obtained by consent of parties, that the 
slaves were in possession of Millaudon, that the sale was 
without appraisement, and that there had been a previous 
agreement as to the price, and a delivery of the slaves and 
an understanding that there should bea sheriff ’s sale in order to 
cut off mortgages subsequent to that of Millaudon, all these 
circumstances satisfy us that Flower was not to lose by the 
sheriff’s sale and that it was resorted to by mutual consent, 
as the means by which an unincumbered title could be given. 


On the other hand, the correctness of our judgment by which 
we held the appellant liable to Millaudon for the sum reco- 
vered of him asa secret partner of the commercial firm has 
beer comba'ted. But upon mature consideration we are not 
satisfied that we were in error. 


It is therefore ordered that the judgment first rendered re- 
main undisturbed. 
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Eastern Dis. 
July, 1841. 
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Ravenatt Mite. SKIPWITH vs. HIS CREDITORS. 


July, 1841. 
———————— APPEAL FROM THE COURT OF THE THIRD JUDICIAL DISTRICT, FOR THE 
SKIPWITH 
v8. 

HIS CREDITORS 





PARISH OF EAST BATON ROUGE, THE PARISH JUDGE PRESIDING. 


* A judgment obtained in the last resort is final and conclusive between the 
parties to it; although it may not be so as to third persons: Nor cana 
change by the common debtor making a surrender, affect the rights of the 
judgment creditors who have a privilege or mortgage on the property 
ceded. 

Testimony contained in a deposition must be disregarded which goes to show 
any thing contrary to or explanatory. of a judgment between the parties; but 
may be proper to prove that one of the parties was in possession of a 
separate estate. 

The record of a suit and judgment is admissible in evidence to show that it 
was rendered against a party who had surrendéred certain slaves to be sold, 
although it might be insufficient per se to prove she had a title to them. 

Acts or deeds under private signature, acknowledged before the mayor of a 
city, are inadmissible as evidence, when it is not shown he had authority to 
take the acknowledgment of witnesses to such acts or deeds. 

The record of a suit pending in the Supreme Court of another State, is 
inadmissible in evidence when it is irrelevant and tends to controvert a 
judgment between the same parties in this State. 

It isnot enough that a party renders his rights and claim probable in a court 
of justice, he must make them legally certain. 


On the 29th May, 1821, Fulwar Skipwith presented his 
petition with a bilan or schedule annexed, containing a de- 
tailed statement of his debts and claims of his creditors, also 
assets, property and effects, of every kind, which he surren- 
dered for the benefit of all his creditors, and prayed for the 
usual stay of proceedings, and for general relief under the 
insolvent laws relating to voluntary surrenders. 

Among the creditors placed on the bilan were Wm. Russell 

\ of Great Britain, by notes and mortgage for $11,500; amount 
due the heirs of Joshua Follansbie of Massachusetts, deceased, 
with interest $2,100. Due Louisiana State Bank by note and 
mortgage $2,400; due Mrs. Louisa V. Skipwith, $26,000 
being the supposed proceeds of 640 acres of land, &c., and 11 
slaves, being her property and sold to Josias Gray, with other 
slaves of F. Skipwith, on the 23d October, 1819. 

There was a meeting of creditors who appointed John 
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Buhler, Esq. of Baton Rouge, syndic. On the Ith June, Bastrax Drs. 
1832, the syndic filed his tableau of distribution. The amount sikh acs 
for distribution in hands of the syndic was $11,462 and $4,375 SS* Wits 
for future distribution. ‘The privileged claims amounted to 418 cREvrrors. 





$2,166. Russell’s heirs by special mortgage on proceeds of 
property sold were put down for $8,209; leaving a balance 
of their claim of $14,538 for which they are placed as ordinary 
creditors. 

Mrs. L. V. Skipwith was placed asa creditor by special 
mortgage for $748, as:having been paid by her to the Bank of 
Louisiana; and as an ordinary creditor for $5,263 paid by her 
to the heirs of Joshua Follansbie; and on for $26,000 as due 
her in her own right. 

Russell’s heirs and Mrs. Skipwith both made opposttisis to 
the tableau, and also to each other’s claims. There was some 
other oppositions, but the two first mentioned are all that are 
material to be stated as the case now comes before this court. 
The nature of the claims of each party, the evidence pro- 
duced, and the questions of law raised thereon are fully stated 
in the opinion of this court. The debt or claim of Russell’s 
heirs has been severely contested in the trial of the present’ 
case, although liquidated and settled by a judgment of the 
court of the last resort. See the case of Rawle for the use 
of Russell vs. Skipwith and wife, reported twice in 8 Martin 
N. S. 118, 407. It was three times before the Supreme 
Court. The first opinion and judgment given, which was at 
the June term, 1828, has never been reported or published. 
It is now published for the first time, as an omitted case. 

There was judgment confirming and homologating the ta- © 
bleau as relates to the heirs of Russell; also, for the mortgage 
claim of Mrs. Skipwith for $748, and her ordinary claim of 
$26,000; but rejecting her claim in right of and as subrogated 
to Follansbie’s heirs. She appealed. 


Ogdens, Elam & Barton, for the appellant, insisted that 
the judgment of Russell’s heirs was not res judicata in this 
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Eastern Dis.case. F'. Skipwith was no party when it was rendered; hav- 


July, 1841. 





SKIPWITH 





ing made a surrender. Mrs. Skipwith was not competent to 
defend the suit, or take an appeal without the authorization of 


urs creprtors, her husband or the judge, and had neither. 


2. The appellant was subrogated to Follansbie’s right of 
mortgage, having paid his debt, and should be preferred for the 
amount of this claim. 


Thomas Gibbes Morgan, for Russell’s heirs, contended 
that Mrs. Skipwith and her husband were in court when he 
failed; and she was competent to carry on the defence of the 
suit. She had bound herself in solido for the debt, and re- 
nounced her right of mortgage. Judgment was properly 
rendered against her for the entire debt. She cannot contest 
the validity of either the judgment or the claim se t'ed by it. 

2. The debt paid to Follansbie’s heirs was one for which 
Mrs. Skipwith was already bound to pay, and she cannot make 
any claim on the property surrendered, either by subrogation 
or otherwise. 

3. There is no legal evidence or proof of her claim against 
the estate of her husband. Her opposition should have beer 
rejected, and the claim erased from the tableau. 


Bullard, J. delivered the opinion of the court. 


The syndic of the creditors of Skipwith, filed a tableau of 
distribution in which the heirs of William Russell were classed 
as mortgage creditors, and entitled to the whole amount of the 
proceeds for which the property sold on which they had a mort- 
gage, by assignment from the insolvent and his wife, to wit: 
$8209. Mrs. Skipwith was set down as subrogated to the mort- 
gage of the Bank of Louisiana on property surrendered, the pro« 
ceeds of which are more than sufficient to discharge the mortgage, 
being one-half the sum paid by her as joint obligor with her 
husband. She is further put down as acreditor for $26,000, and 
the heirs of Russell for $14,588 78, as the balance of his claim 
after exhausting the mortgaged property. And Mrs. Skipwith 
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for a further sum of $5263, paid by her to the heirs of Follans- Masrzaw Drs. 

bie. It is unnecessary to detail any further the claims which Ph Nene ll 
figure on the tableau, inasmuch as the questions involved inthe °*"iwiT™ 

case now before us relate altogether to the conflicting claims of 418 cneprrons. 
Russell and Mrs. Skipwith, either in her own right or as 

assignee of Follansbie. 

Mrs. Skipwith filed an opposition to the claim of the heirs 

of Russell, in which she alleges that besides her claim in vir- 

tue of her subrogation to the Bank of Louisiana, she is also a 

creditor of the estate to the amount of $5263, for a debt of her 

husband paid by her to the heirs of Follansbie, for which she 

is legally subrogated and has the first and highest privilege and 

mortgage upon the whole estate of her husband; that she was ‘ 
coerced to pay said debt, notwithstanding the legal pleas and 
exceptions opposed by her, and she alleges that the act of as- 
signment by her to Follansbie in 1820 was made in ignorance 
of her rights and to. secure adebt of her husband. She alleges 
that she is further acreditor of her husband for the sum of $12,500 
with the highest privilege and mortgage, which she alleges she 
paid to Daniel Clark, from the proceeds of fifty thousand acres 
of land on the Ouachitta, a part of her separate and parapher- 
nal estate. She further alleges that the debt due to her by 
Gray, secured by mortgage on lands and slaves sold by her to 
him, to wit: $45,000, was a part of her paraphernal estate, 
and that her assignment to W. Russell of a part of the money 
thus secured by mortgage was made by her in ignorance of her 
rights to secure a debt due by her husband, and that a certain 
_ judgment alleged by Russell to have been obtained by him against 
-the opponent, decreeing to him his recourse upon the said as- 
signment for $11,500, was obtained by surprise without her 
being heard in her defence; that the judgment is an interlocu- 
tory or provisional one merely and not definitive or final, and is 
open to alllegaldefences. And she avers that the claim of said 
Russell, if any he have, is upon six promissory notes made to 
him by the ceding debtor for his own separate debt: She fur- 
ther alleges that the judgment above mentioned was rendered 

26 voL. XIX. 
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_Easrsay..Dis. and signed after the cession of goods. The opposition em- 


July, 1841. 


braces other matters which have either been expressly aban- 


Heer doned or not noticed in argument, and which consequently it 
uIS snanezons: is unnecessary to set forth.- 


To that part of the opposition, which relates to the effect 
and validity of the judgment by which the assignment to Rus- 
sell was held to be valid and binding on Mrs. Skipwith, the 
heirs of Russell set up the exception of res judicata; and this 
presents the first question which it is proper to examine in this 
case. 

The judgment which it is averred forms the authority of the 
thing adjudged, was pronounced by this court at the January 


.term, 1830, in the case of Rawle for the use of Russell ys. 


Skipwith and wife, and is reported in 8 Martin, N. S., 407. 
The court held that the obligation which the wife contracted 
for her husband was negated by the acceptance of an assign- 
ment of a debt due by Gray, and that the assignment on the 
property mortgaged by Gray ought to be inforced. The formal 
decree of this court was ‘that the assignment by the defen- 


. dant, L. V. Skipwith, to plaintiff, of a portion of the mortgage 


of Josias Gray to herself and husband on the 8th of Septem- 
ber, 1821, be considered good and valid to the amount of 
$11,500; and itis further ordered and decreed that the plain- 
tiff be at liberty to exercise against the land and slaves men- 
tioned in said act of mortgage from Josias Gray to defendant, 
all rights of action which she, the said Louisa V. Skipwith, 
could or might of right exercise had the assignment mentioned 
in this decree of that part of said mortgage never been made.” 

It was in pursuance of this judgment that the heirs of Rus- 
sell provoked the sale of the mortgaged property, the proceeds’ 
of which are in controversy between them and Mrs. Skipwith; 
and the question is, whether she be precluded from setting up 
any claim which might tend to defeat her assignment, thus ad- 
judged to be valid and binding upon her. We cannot doubt 
the conclusiveness of this judgment upon the parties. It. was 
pronounced by the court of the last resort, and we cannot,look 
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behind it. Nor do we understand how this judgment can be Esstznw Dis. 
, Hm aimee 3 . Jail, 1841, 
considered merely as provisional. It is said by the senior : 
counsel of Mrs. Skipwith, in an ingenious argument, that the — 
land and slaves subject to the mortgage had been already ceded "18 cuznrrons* 
to the creditors, and the concurso had been formed, and the: 
first step should have been to have had this provisional judg- 
ment made final by having the privilege, if any, established 
contradictorily with all the creditors: To this it may be an- A judgment: 
; . obtained in the 
swered that a judgment may well be final dnd conclusive last resort is fi- 
between the parties and not so as to third persons; and the ae bomen 
object of this proceeding is to give effect to that judgment ~ ough 4 


against third persons unless good cause can be shown to the may not be so 
as to third per- 


‘ contrary. The mortgaged premises pendente lite were sur- sons: Nor can 


rendered to the creditors, but it is clear that such a change — — 


: ‘ ki 

could not affect the rights of the mortgagee or of the heirs of render a 

Russell as assignees. If their mortgage existed before the pa rights of 
e 


surrender it still existed into whosoever hands the property po ag 
might pass, until sold at a regular syndic’s sale, for the pur- — ~ aa 
pose of paying the debts of the insolvent. Every judgment ay “alan 
may in that sense of the word be regarded as provisional only ; 
that is to say not conclusive upon persons not parties. 
The judgment in question authorizes the heirs of Russell un- 
der the assignment to exercise any action which Mrs. Skip- 
with, the original mortgagee and assignor, might have done, 
if no assignment had been made. They had therefore a 
right to cause the mortgaged property to be sold and to 
pay themselves the sum of $11,500, out of the proceeds, and 
no interference of Mrs. Skipwith could defeat that right. The 
property having gone into the hands of the syndic, the heirs of 
Russell retain their right to be paid out of the proceeds of the 
sale by preference as mortgage cveditors. 
In homologating the tableau, so far as relates to this claim, 
we think the District Court did not err. 
The heirs of Russell on their part filed an opposition to the 
claims of the widow. They deny her claims either as a pri- 


vileged or ordinary creditor; and this opposition brings before 
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Eastsnx Drs. the court the whole merits of the case as between the two op- 


__ posing creditors. The opposition of Banks need not be noticed 


x | 6a he, is not before us, the only appellants being the widow 
BIS CREDITORS. Skipwith and the heirs of Russell. We will consider her 


claim first as it relates to the payment alleged to have been 
made by her to the heirs of Follansbie and her subrogation to 
their rights, which was rejected and disallowed by the court 
below, and secondly, as to the debt due to the Bank of Louis- 
iana and paid by her but disallowed by the court below, and 
lastly, as to the amount allowed her on the tableau and by the 
judgment of the District Court, asa privileged or mortgage 
creditor. 

Ist. It is contended, that the heirs of Follansbie had an an- 
terior claim by assignment, of a part of the mortgage of Josias 
Gray, and that Mrs. Skipwith having paid said claim to the 
amount of upwards of $5000, became thereby subrogated to 
the rights of Follansbie on the proceeds of the mortgaged pro- 
perty, and must be paid in preference to the heirs of Russell. 
Admitting the facts to be as here stated, it would by no means 
follow that Mrs. Skipwith would have a right to be paid in pre- 
ference to the heirs of Russell. Follansbie had but an install- 
ment of the same mortgage, and if he were now before, the 
court claiming to be paid out of the proceeds of the mortgaged 
property, he would at most be entitled to come in concurrently 
with Russsll, an assignee of such installment. But in point of 
fact, it appears that the payment was made in pursuance of a 
judgment rendered against her as a joint debtor. That judg- 
ment must be held to be conclusive upon her as to creditors, 
and the payment consequently extinguished the mortgage pro 
tanto. The court did not therefore err in rejecting the claim. 

The record abounds in bills of exceptions, presenting various 
questions of law touching the admissibility of evidence, which 
it is difficult to classify in such a manner as to condense our 
remarks upon them. The trial was however by the court, 
and as all the evidence was admitted notwithstanding the nu- 
merous objections, and: is now in the record, we may well 
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disregard such as we think ought to have been rejected, as Eastern Dis. 
illegal, and give effect to that which was in our opinion admis- a 


sible, without remanding the case, if we should be of opinion “*™2™ 18 


that any was improperly admitted. HIS CREDITORS. 


I. & II. The first and second bills of exception relate to the Testimony 
contained in a 


admissibility of the return of a commission, with the deposi- deposition must 


: F , be di rded 
tions of Mrs. Harris, A. Hennen, and others, which was ob- <idy dies _— 


jected to on various grounds, some of which relate to the cha- pels 


racter of the evidence itself, and some to the manner in which fs oon = 
the commission was executed. It was objected that certain tween the par- 

a : P ‘ ties; but may be 
cross interrogatories had not been answered, but it appears proper to prove 


upon inspecting the depositions that they were answered. The sare = + 


iti : ; Saat possession of a 
depositions were therefore in point of form admissible, but so _apasete Ostet 


far as the testimony went to show any thing contrary to or ex- 








planatory of the judgments rendered in the cases of Follansbie 
or Russell or is merely hearsay, it ought to be disregarded, 
but to have its proper weight so far as it tends to prove that 


Mrs. Skipwith was in possession of a separate estate. 


j oe Th rd 
III. We are of opinion that the record of the case of the of a et ae 


a — : _ judgment is ad- 
Bank of Louisiana vs. Skipwith and wife, was properly ad-Ji;800 ON 


mitted in evidence notwithstanding the objection that the mort- ——— bs — 
gage annexed showed that the slaves belonged to Skipwith, dered against a 

cai ? 3 party who had 
and that the sheriff’s return was no legal evidence to show surrendered 


property in Mrs. Skipwith, although it showed that she had rag og 


surrendered the property to be sold. The record was admis- i it might 
. : : . hs e insufficient 
sible to prove the transaction itself, although it might not be fer se to prove 
b a ies: she had a title 
sufficient per se to prove title in Mrs. Skipwith. to them. 


IV. We are of opinion that the acts under private signature Acts or deeds 


annexed to the deposition of Brockenborough are not duly a een 


proved and ought not to have been received in evidence ; knowledged be- 
: . ‘ fore the mayor 
nothing shows that the mayor of Richmond has authority to of a city, are 
. : : inadmissible as 

take the acknowledgement of witnesses to such deeds, so as evidence, when 


to render them authentic evidence, without proof by such sub- j*,'5,not Shawn 


scribing witnesses on oath when the deed is produced as evi- Tity to take the 
: li ; z acknowledg- 
dence of title. The deposition itself which appears to have ment a wit 
nee : , nesses to suc 
been taken by the mayor as commissioner named in the dedi- acts or deeds. 
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Eastzrn Dis. mus, was properly received, reserving all exceptions to the 


Si 1841. ae 
Se . competency of such evidence. 


esx gy V. It follows from what we have already remarked of the 


HIS CREDITORS. conclusiveness of the judgment rendered by this court in the 
case of Rawle for the use of Russell vs. Skipwith et al., that 
an affidavit made by her in the progress cf that suit in the 
District Court, with a view to obtain a continuance, was pro- 
perly rejected when offered in support of her opposition in the 


The record Present case. 
of a suit pend- Sed : ee ‘ 
ing in he Su- VI. We are of opinion that the court erred in admitting in 
Dreme Com of evidence the record of a suit heretofore pending in the Su- 
> 


4 — preme Court of Pennsylvania, between Russell & F. Skipwith, 


——— —_ although it appears to have been duly authenticated according 

to controvert a to the act of congress; because it was either entirely irrelevant 

— Pl or tended to controvert the judgment of this court in the case 
arties in this of Russell’s heirs vs. Skipwith and wife. 

VII. The depositions of Michel and Relf were objected to 
on the ground that cross interrogatories propounded by the 
heirs of Russell had not been answered ; but from an inspec- 
tion of the deposition it does not appear that the objection was 
well founded. There being in point of fact, answers to cross 


interrogatories. 


It certainly appears that the parties were separate in pro- 
perty by the marriage contract, and that funds were invested 
belonging to the wife in the purchase of slaves. But the 
proof is not sufficient, in our opinion, to establish her elaim to 

It is not the sum of $26,000 which she demands as a simple debt 


enough that a ; 
arty ae against her husband, contradictorily with the creditors. The 
is rights an f is . ‘ lies! 
claim probable evidence is vague and indefinite ; it is not enough that a party 
i rt of Reatue : , 
pustiog; ie must Tenders his right’ probable, he must make it legally certain. 
po pom Tha The marriage contract does not show that the wife brought 
property of any value into marriage, and only a small amount 
came to her from her mother’s succession, which she herself 
appears to have received. In short, the legal evidence im 


the record has failed to satisfy us that the husband’s estate 
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is chargeable with the sum of $26,000 which has been allowed Eastern Dis. 


on the tableau as a simple debt. 

It is therefore ordered and decreed, that the judgment of the 
District Court so far as it orders the claim of Louisa V. Skip- 
with for $26,000 to be paid out of the funds in the hands of the 
syndic, be reversed and annulled, and that the same be 
stricken from the tableau of distribution—And that it is 
further adjudged and decreed that in all other respects the 
judgment be affirmed; and that the tableau thus amended be 
finally confirmed and homologated, and that the costs of the 
appeal be paid out of the mass of the estate. 


[AN OMITTED CASE. | 
RAWLE TO USE OF RUSSELL vs. SKIPWITH ET UX. 


APPEAL FROM THE COURT OF THE THIRD JUDICIAL DISTRICT FOR THE PARISH OF 
EAST BATON ROUGE, JUDGE PATILLO OF THE EIGHTH PRESIDING, 


Where all the promises and contracts are set out in the pleadings, if any one 
of them will authorize judgment, the court should render it. Irrelevant or 
useless matter does not vitiate the good. 


The party having the legal title may sue for the benefit of whom he pleases ; 
in the same manner as he might dispose of the funds after judgment if he 
» sued in his own name, 


Where a case is dismissed on an exception in limine litis, the Supreme Court 
cannot examine it on the merits, It must be remanded for a new trial. 

On the 2ist May, 1827, Wm. Rawle of Philadelphia to 
the use of W. Russell, of Great Britain, sued F. Skipwith and 
wife for a debtof $11,500, secured by mortgage, in which the 
wife renounced her rights on the mortgaged property, in favor 
ofthe mortgagee. lt was executed the 8th September, 1821, 
and declares, ‘that L. V. Skipwith, authorized by her hus- 
band, F. Skipwith, Esq., and also acting in his own name, do 
declare and acknowledge that they are justly indebted to Wm. 


July, 1841. 


SS 
RAWLE TO USE 
OF RUSSELL 
v8. 
SKIPWITH 
ET UX. 
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Eastzrn Dis. Rawle, of Philadelphia, in the sum of $11,500,” &c. The de- 


July, 1841, 


fendants severed in their pleadings. Both pleaded a novation 


eve ery Of the debt, and excepted to the manner of proceeding and to 


OF RUSSELL 
vs. 
SKIPWITH 
ET UX. 


the action. The exceptions were sustained; and on the 16th 
July, 1827, there was judgment dismissing the suit. The 
plaintiff appealed. 


Thomas Gibbes Morgan, for the plaintiff and appellant. 
Gurley §& Lobdell, for the defendants. 
Mathews, J. delivered the opinion of the Court. 


Skipwith the husband, being indebted to Wm. Russell, of the 
kingdom of Great Britain, made and executed in favor of Wm. 
Rawle, of Philadelphia, his attorney in fact, on the first day of 
May, 1818, six several promissory notes, payable at different 
times, or annual installments, for the sum total of $11,500. The 
last installment or note became due in January, 1824. In De- 
cember, 1819, the defendants sold to one Josias Gray, for 
$45,000, payable at several installments, a plantation and slaves, 
situate in the parish of East Baton Rouge. In the act of sale, 
they retained a mortgage until perfect payment. Some time 
after the sale (the record does not state the precise period) the 
defendants appeared before a Notary Public, and by an instru- 


ment of writing executed before him, declared that they were 


justly indebted to him (Rawle of Philadelphia,) in the sum of 
$11,500, for which they bound themselves in solido ; and for 
the better securing thereof assigned and transferred to Rawle 
as much of the debt due them by Gray as would satisfy the 
obligation thus entered into. _The act concludes im these 
words: ‘ This act is passed to secure the payment of six notes 
all executed the first day of May, 1818, amounting together to 
the said sum of $11,500, which notes are not here to be deli- 
vered up to the obligors: It is therefore understood that they 
are discharged by this act, and are to be destroyed and deli- 
vered up to the obligees, on or before the time the first pay- 
ment becomes due, as mentioned in this act.” To this instru- 
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@- ment the names of the defendants are affixed. Nothing shows Essrzan Dis. 
yn however, that it was accepted or assented to by the obligee, at : : 
to the time it was made, nor at any subsequent period, up to the “OY ’Rusmmre 
th commencement of this suit. An additional contract was en- ,. 

1 tered into by one of the obligees, which adds another feature to gt UX. 


these transactions. From some cause or other Gray did not 
comply with the condition of the sale made to him by the de- 
fendants, and in December 1826, he sold to one of them (Skip- 
with the husband) the plantation and slaves he had previously 
purchased from him and his wife. In this act Skipwith binds 
himself and promises to pay to Rawle the $11,500 with inte- 


he rest ; part of the debt due by Gray, which had been assigned 
n. by the obligees, as already stated, to Rawle. Thus we find 
of the plaintiff to have obtained three different obligations for the 
nt debt due to him. First, the note of the husband: second, the 
he assignment of a debt due to the husband and wife: and third, 
e- the obligation of the husband to pay the debt so assigned. The 
or petition in this case sets out these different acts and states that 
8, the defendants are indebted to the petitioners in the sum of 
le, $11,500, with interest at the rate of six per cent on the original 
ne | notes from the time they respectively became due, until the 
he first day of March, 1822. From that time until the first day 
u- of March, 1824, at ten percent. ; and from that date until paid, 
re at five per cent. The petition concludes with a prayer for 
of judgment against them in solido; and that the petitioner may 
or be declared to have a mortgage on the land and slaves sold by 
Ne the defendants to Gray, and by Gray re-sold to Skipwith. 
he The defendants pleaded separately. The husband averred ; 
se Ist. That the notes sued on, had been novated by the as- 
es signment made to the plaintiff of the debt due by Gray; and 
to that the ordinary hypothecary action must be commenced 
i- against him. 

ey 2d. That the suit-is brought for the use of Russell, when it 
li- ought to be for the payee Rawle. 

y- 3d. That the action of mortgage cannot be maintained direct- 
ru ly against the defendant, because the plaintiff’s right of mort- 


27 VOL. XIX. 














210 ; CASES IN THE SUPREME COURT 


Eastern Dis. gage to it is derived from an assignment of the defendant and 
July, 1841. P P 
——__"_. wife against Gray ; and the re-transfer or sale from Gray to 
RAWLE TO USE 
OF RUSSELL 
_ cise the actions directly against the defendants. 
SKIPWITH 


ET UX The wife pleaded ; 


the defendants does not confer a right on the plaintiff to exer. 


Ist. That the debt had been novated by the assignment of — 


the debt on Gray. 


2d. That the suit should have been brought in the name of . 


Rawle and for his own use and benefit. 

3d. That she contracted the debt for the benefit of her hus- 
band, and as his surety, and is not bound. 

4th. That the plaintiff had accepted Gray as his debtor, and 
that she had not become a party to any subsequent act by 
which she became responsible for the debt. The assignment 
of the debt due by Gray was made on the condition that the 
six notes should be given up or destroyed. 

The plaintiff, by bringing suit on the assignment and claim- 
ing the benefit of it, has ratified and confirmed the condition on 
which it was made. The District Court therefore did not err 
in considering there was a novation of the debt due by these 


Where allthe notes. But we donot see how the novation of these notes de- 


vontractsare set Sttoys the plaintiff’s action in the form it is presented. All the 


= mir ng contracts and promises are set out in the pleadings; and if any 
— =—— one of them will authorize judgment against the defendants, it 
ment, the ‘court is the duty of the court to render it. The irrelevant matter in 
should render ass a : : 

it. Irrelevant or the petition does not vitiate that which is good. . We see no 
useless matter 
does not vitiate 


the good. . in Rawle, and he may sue for whom he pleases, in the same 

manner he might make any disposition he chose of the funds 
ont op oe after judgment, if he had sued in hisown name. And as to 
_ poe begga the exception in relation to the hypothecary action, that the 
whom he pleas- defendant Skipwith, who is the principal debtor, must be con- 


es; inthe same . ; 
manner as he sidered as a third possessor, because the. property mortgaged to 
—_ ae him by Gray has come into his hands by a re-transfer of the 


ter judgment if : : : 
he duel in hig MOTtgage, we cannot examine it now, becaugg:the right of 


ground whatever for the second objection. The legal title is 


own name. mortgage must depend on. the plaintiff’s establishing his debt: 
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And whether that be due or not we cannot decide ; for when Eastzrw Dis. 
a cause goes off in the court below on an exception taken in a ee 


limine litis, it cannot on appeal be examined on the merits. BUCKNER, 
STANTON & Co. 


Although the court decided correctly that the notes set out in v8. 
ae ° . . a WATT. 
the petition were novated, it erred in dismissing the cause ; as 
Where a case 


there is sufficient matter set out in the pleadings to authorize a ;. 4: nissed on 


judgment independent of them. an exception in 
juss P - . lintine litis, the 


It is therefore ordered, adjudged and decreed that the judg- Supreme Court 


cannot examine 


ment of the District court be annulled, avoided and reversed; it on the merits. 
ie : 7 be re- 
and it is further ordered, adjudged and decreed that this cause ae a. 


be remanded to the District Court to be proceeded in according "°” *¥#!- 
to law; the appellee paying the costs of this appeal. 


BUCKNER, STANTON & Co. vs. WATT. 
APPEAL FROM THE COMMERCIAL COURT OF NEW ORLEANS. 


The mere taking a new security, or bill, which does not mature until after the 
one sued on becomes due, is not such an agreement to give time, as will re- 
lease the endorser, or which suspends the remedy or rights of the holder. 

The express declaration of legislative will, must control the general rules of 
evidence, and testimony admitted contrary to the express provisions of a 
statute will be rejected. 

The rule in relation to the competency of witnesses, is to be governed by the 
lex fori ; with some exceptions in favor of the local law. 

A statute which expressly excludes the drawer of a bill from being a witness in 
a suit by the holder against the endorser, will not be construed to apply to 
the acceptor. This law being in derogation of the settled rules of evidence, 
will not be extended beyond its letter. 

So an acceptor, who is without interest in a suit by the holder against the 
endorser of a bill, is a competent witness. 


This is an action by the holders of a bill of exchange for 
$5643 14, drawn by Harper, Carpenter & Co., of Mississippi, 
the 4th March, 1837, payable 60 days after date, drawn on 
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Eastzrx Dis, and accepted by Messrs. Bier & Steever, of New Orleans, in 


July, 1841. 





BUCKNER, 
& co 


STANTON 
v8. 


WATT. 


favor of and endorsed by Summers & Watt, residing at Grand 
Gulf, in Mississippi. The suit was commenced by attachment, 


‘the 5th December, 1839, against Hugh Watt, one of the en- 


dorsers; and also against Bier & Steever, the acceptors, and 
judgment prayed against all of them in solido, for the sum of 
$4,848, the balance due on said bill, and interest and costs, 
Nugent, Turpin & Watt were made garnishees. 

The defendant, Watt, admits the endorsement on the bill, 
and pleads a general denial. He avers, that the drawers of the 
bill sued on, placed in the hands of the plaintiffs, as collateral 
security, a bill of exchange, drawn by R. B. Wiggins on and 
accepted by W. P. Ringe, and endorsed by Harper, Carpenter 
& Co. and on C. C. Mayson, due in Gallatin, Mississippi, on 
the Ist January, 1838, for $3316 53, and in consideration 
thereof the plaintiffs gave further or a prolongation of time to 
the drawers, without the consent or knowledge of the endorser, 
and by which he is discharged, kc. 

The cause was tried on these pleadings and issues princi- 
pally, and against Watt alone; Bier & Steever, not being 
cited, did not appear. There were several bills of exception 
to the admission and rejection of witnesses and of evidence, 
which are fully stated in the opinion of the court. 

There was judgment for the plaintiffs for the sum claimed as 
due on the bill, and for damages, and interest and costs. The 
defendant appealed. 


G. B. Duncan, for the plaintiffs and appellees. 
Thomas Slidell & Roselius, for the appeliant. 
Morphy, J. delivered the opinion of the court. 


The defendant as a member of the firm of Summers & Watt, 
is sued upon a bill of exchange of $5543 14, drawn in Missis- _ 
sippi by Harper, Carpenter & Co., upon and accepted by Bier 
& Steever, of New Orleans, in favor of the said:firm of Sum- 
mers & Watt, by whom it is endorsed. The answer avers, 
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a that defendant’s liability has been extinguished by the acts of Eastzex Dis. 
d the holders, the present plaintiffs. That the drawers did place a 
. in the hands of plaintiffs as collateral security for the draft in PR oy ag 
\° suit, R. B. Wiggin’s acceptance of a bill drawn by W. P. ——. 
d Ringe, and endorsed by C. C. Mayson and Harper, Carpenter 
f & Co., due in Gallatin, Mississippi, on the Ist of January, 
. 1838, for $3316 53; and that in consideration of said collateral 
security so received from the drawers, the plaintiffs did give 
time to the said drawers, without the knowledge or assent of © 
e the defendant, for a long time, after the maturity of the first 
| . draft. The answer further alleges, that after the maturity of 
d this collateral security, the plaintiffs, without the knowledge or 
r consent of the defendant, did return and deliver up the same to 
n the drawers, &c. Under these pleadings the parties went to 
n trial below, and defendant prosecutes this appeal froma judg- 
0 ment rendered against him. 
' The record shows no evidence of any agreement, by which 
the plaintiffs have given time to the drawers so as to preclude 
° or suspend their right of suing on the original draft; had this 
4 been done, it must undoubtedly have had the effect of discharg- 
n ing defendant’s liability ; 3 Martin, N. S., 596; Millaudon vs. 
. Arnous et al.; 6 Peters, 250; U.S. Bank vs. Hatch. In the 
absence of any such express argument, it is said, that plaintiffs’ 
; engagement not to sue the drawers, must be inferred from their 
e receiving from the latter collateral security payable at a future 


day. Such an inference does not, in our opinion, necessarily 
follow. A debtor may put such security in the hands of his 
creditor, in hopes of obtaining some indulgence or respite, 
without there being any engagement not to sue on the part of 
the latter. He might receive a new draft with a view to raise 
funds with it, without binding himself not to sue on the first 
bill. In King vs. Clarkson, a case analogous to the present, 


.” C.J. Abbott said: ‘*The broad and plain rule hitherto laid 
7 down in such cases, is this: if the holder of a bill ofexchange _: 
\ consents to give time to the acceptor, he thereby discharges:the 


other parties to the bill. I am of opinion, that the defendant 
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Eastern’ Drs. is not discharged merely by the fact of Gidden & Son taking 
July, 1841. ; . , 
oy, another security, without any proof of a consent on their part, 
BUCKNER, not to sue upon the first, until the second bill became due.” 
STANTON & Co. Sele 
vs. It does appear to us, that when an agreement of this kind is 
WATT. ° ° . . . 
sought to be established by circumstantial evidence, it should 


be such as to leave no room for doubt, and it must be an agree- 





The mere tak- 
ing anew secu- 


rity, or bill : ; ich i ies 
which does 40, ment in a legal sense, %..e. one which in law ties up the hands 


mature until af of the holder, and suspends his remedy or rights. 2 Vermont 
ter the one sued i i 

on becomes due, Rep., 129; Ripley vs. Greenleaf; 8 East’s Rep., 575; Gould 
is not such an 

agreement to VS. Robson. 

ell relesce the The other ground assumed by defendant is, that he is dis- 


endorser, or : - nti . 
ah semenls charged either entirely or pro tanto by the act of plaintiffs, in 


ae a ba subsequently giving up this collateral security to Harper, Car- 
holder. penter & Co., without his consent or that of his firm ; the lat- 
ter being mere accommodation endorsers, and standing in the 
position of sureties to the drawers. The facts, upon which 
this part of the defence rests, are established by the testimony 
of Harper and Carpenter, but it was excepted to on the ground, 
that they were parties to the billsued on. Under the well 
established doctrine, that being equally responsible to both 
plaintiffs and defendants, the makers of a bitl are to be viewed 
as being without interest, we would have no doubt about their 
competency, but our attention has been drawn to an act of the 
legislature, passed in the year 1823, and to be found in 1 Mo- 
reau’s Dig., 624. It provides, that “the drawer of a note, 
bill of exchange, or other negotiable paper, shall never in any 
case whatsoever, be admitted as a witness in any civil cause 
or suit brought by the holder of any such note, order, bill. of 
exchange or other negotiable paper, against any of the endor- 
wan sers of said note, order, bill of exchange, or other negotiable 
legislative will, paper, for the recovery of the capital and legal interest of the 
mustcontrol the . . ‘ 
general rules of aid note, order, bill of exchange, or other negotiable paper.” 
evidence, and With such an express declaration of the legislative will before 


‘testimony ad- 


es = us, wé are bound to decide, that the testimony was wrongfully 
provisions of a received. But it is insisted, that the evidence was properly 
statute, will be q ‘ : . 5 ’ 
rejected. admitted, notwithstanding this statute, because the bill was 
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drawn in Mississippi, and by the laws of that State the drawers Kiprsen Dis. 
, . ‘ : uly, 1841. 
were competent to testify. We believe, that in regard to wit- " 


; ; ; BUCKNER 
nesses generally the rule is, that their competency is governed | RUCKNNB, 


by the lex fori ; although there may be cases, which form ex- v8. 
WATT. 








ceptions to this rule, and in which the local laws must govern. 


oer pe . The rule in 
This is not, in our opinion, one of the cases. It occurred to relation to the 


us, that as this testimony seems to have been received below Competency of 
in consequence of both the counsel and the court overlooking be sever me, 
a statute, which lies, as it were, concealed in Moreau’s Digest, with some ex- 
under the head of Juries, and has not hitherto been generally ofthe local lane 


known on that account, we would have been justified in re- 
manding the case, to afford the defendant an opportunity of 
offering other testimony to the same facts; but as it might be 
said, that counsel in the management of their cases must take 
the risk of the ultimate decision of this tribunal in relation to 
the legality of the evidence they introduce, we prefer sending 
back this case, on a ground furnished us by another bill of 
exceptions in the record. Steever, of the firm. of Bier & 
Steever, the acceptors of the draft, was offered to prove, that 
the plaintiffs had discharged the defendant by giving~ time to 
the drawers, Harper, Carpenter & Co. It was objected, that 


Steever was incompetent, being a party to the suit. An “ine 


examination of the record has convinced us, that the objection excludes the 
drawer of a bill 


has been improperly sustained: although mentioned in the from being a 
ane = . . witness In a suit 
petition. Bier & Steever have never been cited. One is not, by the holder 


in contemplation of law, a party to a suit, until he has either pe br hor 
: ee Sonus be construed to 

appeared or been cited to appear in it. But it is urged, that apply to the ae- 
the statute of 1823, excluding as witnesses the drawer of a féptor. be sod 
* : , eng in deroga- 
bill, should apply also to acceptors, though not mentioned in tion of the set- 


; : ; Y i tled rules of evi- 
the exclusion. This law being one in derogation of the settled dence, will not 


be extended be- 
yond its letter. 
be extended beyond its letter. The witness stood without in- So an acceptor 


; ‘ : who is without 
terest in the suit, and was not to be affected by any judgment interest in acnle 


rendered in it. An acceptor is absolutely bound to all the pre- ps — an _ 


; : ‘ : ‘ dorser of a bill, 
vious parties, and nothing can discharge him, but payment or ;{°"* coulpetent 


release ; 7 Martin, N. S., 368; 3 Kent’s Commentaries, 85. witness. 


rules of evidence in these Matters, should not, in our opinion, 
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It is therefore ordered, that the judgment of the Commercial 
Court be avoided and reversed, and that this case be remanded 
for further proceedings, with instructions to the judge below, 
not to reject the testimony of Steever; the costs of this appeal 
to be borne by the appellees. 











BUCKNER, STANTON & CO. vs. WATT< 
ON A RE-HEARING. 


Contracts are to be decided by the law of the place where made; but there is 
an exception, which is that no nation is bound to recognize or enforce con- 
traets which are injurious to its interests or people. 


So,a statute of this state derogating from the established rules of evidence 
among nations will be executed and obeyed, as to contracts made in other 
states, when they are sought, be enforced here. 


Thos. Slidell, for the defendant and appellant, prayed a re- 
hearing in relation to the point involved, by the offer of the 
testimony of Harper & Carpenter, the drawers of the bill sued 
on who are expressly excluded on the score of incompetency 
by the statute of March 27, 1823. The counsel contended 
that as the bill was drawn in Mississippi, that the contract arose 
there and should be governed by the laws of that state, which 
admitted the drawers of bills as competent witnesses, &c. 

’ A re-hearing was granted, “ but confined to the point of the 
admissibility of the drawers of th@ bill as witnesses, notwith- 
standing the statute of 1823.” 


The case was argued by Thos. Slidell and Roselius, for the 
appellant, and by G. B. Duncan, for the appellees. 


Garland, J. delivered the opinion of the court. 
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The application for a re-hearing in this case was, granted Easrzrx Drs. 
exclusively on the point, whether the evidence of Harper and +f 
Carpenter, who were two of the firm of Harper, Carpenter & _° BUCKBIBy 
Co., the drawers of the bill sued on, was admissible. In 2 ' 
Mississippi, where the bill of exchange sued on was drawn, 
the drawer is a competent witness in a suit between the holder 
and endorser of it, but in this state we have a statute which 
enacts, that ‘* the drawer of a note or bill of exchange or other 
negotiable paper, shall never in any case whatsoever be admit 
ted as a witness in any civil cause or suit brought by the holder 
of any such note, order, bill of exchange or other negotiable 
paper against any of the endorsers of said notes, orders, bills 
of exchange or other negotiable paper, for the recovery of the 
capital and legal interest of the said notes, orders, bills of ex- 
change or other negotiable paper ;’’ 1 Moreau’s Dig., 624. 

The defendant’s counsel contends that as the contract was 
made in Mississippi, it must be governed by the laws of 
that state, not only as to the form and matter of the contract, 
but also in relation to the evidence by which it is to be support- 
ed or invalidated. He therefore insists, that as Harper and 
Carpenter were competent witnesses in Mississippi they are so 
here. In the absence of any statutory provision, this might 
be a nice question, one upon which jurists are divided in opin- 
ion and the authorities nearly balanced. 

Judge Story in his conflict of laws says, ‘‘ generally speak- 
ing the validity of a contract is to be decided by the law of the 
place where it is made. If valid there it is by the general law 
of nations, jure gentium, held valid every where, by the tacit 
or implied consent of the parties.” The same rule has been Contracts are 

. , Psa : to be decided by 
well established in our jurisprudence; Conflict of Laws, Ed. the law of the 
1841, sec. 242; 11 Martin, §BO; 12 Idem, 475; 8 Idem 95, PS wutthere 


3 made; but there 


1 Martin, N. S., 202; 1 Peters, 317; 13 Idem, 378, 379; and i#,4n exception, 
various other authorities cited by the Jearned author of the nation is bound 


: . : : to recognize or 
Conflict of Laws. But to this rule there is an exception as to ines’ om 


‘ age ene - _._ tracts which are 
the universal validity of contracts; which is, that * no nation is injurious to _~ 
bound to recognize or enforce any contracts, which are inju- ee 


28 VOL. XIX. 
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‘Eagrsnx Drs. rious to its own interests or to those of its own subjects ;” 


ly, 18 Conflict of Laws, sec. 244, p. 203; 2 Martin, N. S., 78; 5 


eae & co. Tdem, 587; 13 Peters, 65,78. The reason why the courts of 


“fee... one state or nation, will execute contracts according to the laws 
of another, rests upon a principle of comity and convenience 
among nations, which cannot be extended so far as to violate 
the positive legislation of the state or nation whose court is 

Py poy oe called on to enforce the foreign contract and law. We are 
rogating from bound to believe, that the legislature, when the statute in ques- 


the established 


rules of evi- tion was enacted, supposed that the rule of evidence which 
dence amon 


nations, will be was then in force in this state as well as in Mississippi was in- 


TT * jutious to the interests of our citizens, and therefore changed 


contracts made ; : Bes cant . 
> aan We cannot violate their will, although the necessity of the 


re Ay = law may not be so apparent to our minds, as it was to those 
forced here. | who had the power to enact it. 
We therefore see no reason for changing, the opinion here- 


tofore given. 


ZACHARIE & CO. vs. ROGERS & HARRISON. 
‘ APPEAL FROM THE PARISH COURT FOR THE PARISH AND CITY OF NEW ORLEANS, 


Where the owner of property places it in the hands of a third person, who 
makes advances on it by drawing a bill, the drawee and consignee cannot 
appropriate it to the payment of his debt against the owner, until the advance 
is paid. 

' Drawees, who are under no obligatio accept a draft, bind themselves to 
pay it, when they receive the goods or property on which it is drawn. 

The acceptance of a draft, merely by the receipt of the bill of lading, and 
the property on which it is drawn, completes the obligation of the drawee to 


pay it, + 


This is an action to recover the balance of $2095,99 due on 
an account made up from a bill of exchange drawn on a ship- 
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ment of sugar, which was dishonored by the defendants, by Essrzax Dis. 


being protested for non-acceptance; although afterwards paid 


July, 1841. 


HARIE & co. 


in part by them as drawees. The plaintiffs claim the balance "““"4* 


with the expenses, interest and costs. 

The defendants pleaded the general issue. 

The facts of the case are briefly these. In 1827-8, the 
plaintiffs and one J. B. Moussier made an arrangement, by 
which the former were to make some advances to the latter on 
his sugar crop. This was done by shipping the sugar to the 
defendants in Richmond, Virginia, and drawing a bill on them 
to be met by the proceeds. The bill was drawn at New Or- 
leans on the 20th February, 1828, at 60 days sight, for $11,000, 
and sold to the U. S. Bank, and forwarded to Richmond for 
acceptance. The day before the date of the bill of exchange, 
the plaintiffs took a bill of lading for 250 hogsheads of sugar, 
shipped by them, but ‘for account of J. B. Moussier,” and 
consigned to the defendants, of which advice was given to the 
latter. The defendants, in their letter to plaintiffs, dated the 
14th March, 1828, in reply, say, ‘‘ we have been several days 
in receipt of your favor of the 8th ultimo, and now acknow- 
ledge the receipt of your letter of advice of draft upon us for 
$11,000, which draft has been presented, and we are sorry to 
say, under the circumstances, we have been compelled to 
allow it to be noted for non-acceptance. Two mails have now 
atrived and no invoice and bill of lading have appeared. We 
fear you may think our course in this transaction has been 
rather too strict, but if you think dispassionately of the case, 
we think you cannot condemn us, as the bill of lading ought to 
have been forwarded as soon at least as the draft; and so 
many accidents have occurred in our correspondence with Mr. 
Moussier that we are afraid@to put ourselves in the power of 
any uncertainty ;”—** you will perhaps say that our respect for 
your signature ought to have induced us to accept and look 
to you for indemnity in case any accident; but the noting of a 
draft is not like a protest; and of which we have given a full 
explanation to the holder, at this office ; assuring him thet we 
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are sure that unless some accident has occurred which you did 
not foresee ; that the transaction is entirely regular, and that 
if, as we expect, we receive a bill of lading for the amount of 
property intended to be shipped us, we shall forthwith accept 
your draft, the refusal of which has given us great pain, but 
we trust will not be complained of by you.” 

On the next day, the 15th March, the defendants wrote 
again as follows: ‘*Since we wrote you yesterday the ‘ Aspa- 
sia’ has arrived at our wharf, and we have made a partial ex- 
amination of the’ sugar, and though the quality appears fair 
and good, yet it does not justify Mr. Moussier’s authorizing so 
heavy a draft on it, and will not, we are convinced, pay the 
amount due us, and your draft also; under these circumstan- 
ces we are compelled to allow the bill for $11,000, to remain 
under note for protest, until we can ascertain whether we can, 
with safety accept it. We are sorry it had not been for 7 or 
8000; under which circumstances we would with pleasure 
have accepted it. Fifty hogsheads are advertised for sale on 
Monday, and should the quality and price justify us in accept- 
ing your draft, which will make an advance of $16,000, we 


shall certainly protect you; and let what will happen, you © 


may rely on our making the best of it, but our market is so 
completely glutted that we can hardly expect to get a price 
sufficient for it to cover your draft.” 

The defendants proceeded to sell the sugar and rendered an 
account of sales, which after deducting the amount of Mr. 
Moussier’s account, previously owing to them, left a balance, 
after payment of charges, of $9,100, which was applied to plain- 
tiffs’ draft. This still left a final balance due on the draft of 
$1900, besides interest and expenses, which are the object of 
the present suit. 7 

The parish judge was of opinion the defendants were not 
liable, and from judgment in their favor, the plaintiffs ap- 
pealed. 


Mrawbritige, for the plaintiffs and appellants. 
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OF THE STATE OF LOUISIANA. 
Grymes, for the defendants. 
Martin, J. delivered the opinion of the court. 


The plaintiffs allege that they advanced a large sum of 
money to one Moussier, for which they were to be re-imbursed 
out of a large parcel of sugars, to be shipped to and sold by the 
defendants ; that they received the consignment of sugar and 
assumed to pay the plaintiffs’ drafts thereon ; but in violation of 
this engagement they only paid a part of said draft, leaving a 
balance of $2,095,99, which they unjustly detained. The 
defendants pleaded the general issue. There was judgment 
for the defendants and the plaintiffs appealed. 
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The facts of the case appear to be these. Onthe 14th March, | 


1828, the defendants advised the plaintiffs that they had been 
compelled to note their draft for $11,000, for protest ; because 
neither the invoice of sugars or bill of lading had as yet been 
received ; assuring them however that on the arrival of those 
documents the draft would be accepted. 

The bill of lading and invoice of sugars themselves soon af- 
terwards arrived, and were received by the defendants, who 
paid from their proceeds in part discharge of said draft the sum 
of $9,100. The plaintiffs claim the balance with interest. 

The counsel for the plaintiffs contends that the defendants’ 
letter of the 14th March, 1828, contains a eonditional acccept- 
ance, which became absolute on the arrival of the invoice and 
bill of lading ; and if necessary still more so, on the. arrival 
of the sugar, and the disposal of it by the defendants. 

The defence of the appellees, which was sustained by the 
parish court, is, first, that the plaintiffs were merely the agents 
of J. B. Moussier, who was the owner, and for whose account 
the sugar was shipped. 

2. That the defendants were under no obligation to accept 
the plaintiffs’ draft for $11,000. 

3. That having paid all the funds they had. in their hands 
belonging to Moussier, they were discharged ; having correct- 
ly charged him with the balance which he owed them. 
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Eastenx Dis. I. The parish court, in our opinion, erred. Moussier, the 
vit, WN owner of the sugar, had placed it in the hands of the plaintiffs 
— & © who were to be paid for their advances to him, out of its' pro- 

nocers ceeds; and for that purpose consigned it to the defendants for 


& HARRISON. : . : 
sale. The draft in question was drawn on this sugar under 


Wh th , . 
owner oy pro- the arrangement made with Moussier. 


aye A owed be II. It is true the defendants were under no obligation to ac- 


. Been Person cept the plaintiffs’ draft, until they bound themselves to do so, 
vances on it a when they received the invoice of the sugars and bill of la- 
drawing a 

the drawee a i ding. 


ele III. If the defendants had a claim against Moussier, to which 


nes bl pay, they thought the proceeds of the sugar ought to be first applied, 

poe om they should have informed the plaintiffs of it, and refrained 
» Un ea ° 

vance is paid. from a promise to accept the draft. The acceptance of the 


areraycess ¥PO draft by the receipt of the bill of lading and the invoice of the 


= ok sugars, completed the obligation of the defendants to pay it. 
‘a 

bind themselves The plea of prescription cannot avail defendants, as this is not 

to pay it, when 

they receive the 4 suit on a bill of exchange. 


ee on which It is therefore ordered, adjudged and decreed, that the judg- 


- a _. ment of the Parish Court be annulled, avoided and reversed ; 
e accept- 
ance of a draft, and proceeding to give such judgment as in our opinion ought 


ly by th 
pees 4 ch the to have been rendered in the court below: It is ordered, ad- 


the propery on judged and decreed, that the plaintiffs do recover from the 
— ih. is defendants, Rogers & Harrison, the sum of nineteen hundred 
pletes the. obli- dollars, with legal interest from judicial demand, with costs in 


— of 
rawee to pay it. t. both courts. 
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OF THE STATE OF LOUISIANA. 
ZACHARIE & CO., vs. ROGERS & HARRISON. 


ON A RE-HEARING. 


Where factors accept a mandate to receive produce and make insurance at the 
instance of the shippers they are bound to pay his draft drawn on it, instead 
of imputing it to the payment of debts due them by the former owner. They 
ean only apply the surplus of the proceeds of the cargo to their own debts 
after payment of the bili drawn against it. 


Grymes, for the defendants, applied for a re-hearing in this 
case, which was granted. 


Strawbridge, on the part of the plaintiffs, urged that the 
decree should be so amended as to allow interest on the debt 
sued: for, from the protest of the bill. He cited article 1929 of 
the Louisiana Code, which says, ‘interest is the damage due 
for delay in the performance of an obligation to pay money. 
The creditor is entitled to these damages without proving any 


‘loss; and whatever loss he may have suffered he can recover 
nothing more.” 


The case was argued by brief on the re-hearing by Mr. 
Strawbridge, for the plaintiffs, and by Mr. Grymes, for the 
defendants. 


Morphy, J. delivered the opinion of the court. 


This cause is before us on a re-hearing. A careful review 
of the facts and law of the case has not satisfied us of the in- 
correctness of our former opinion. The evidence shows that 
in February, 1828, the plaintiffs shipped to the consignment of 
defendants in Richmond, 250 hogsheads of sugar for the ac- 
count and risk of J. B. Moussier, and advised them at the same 
time that they would value on the proceeds of the cargo to the 
amount of $11,000. On the 14th of March following the de- 
fendants express their regret of the necessity they were under 
of suffering plaintiff’s draft to be noted for non-acceptance, 
because since the receipt of the letter of advice two mails had 
arrived and neither the invoice nor bill of lading had made their 
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Eastern Drs. appearance. They say, ‘‘ we have given a full explanation to 


July, 1841. 


the holder of this draft assuring him that we are sure that 


sompanmn e-e0. unless some accident has occurred which you did not 


, ROGERS 
& HARRISON, 


foresee the transaction is entirely regular and that if, as 
we expect, we receive a bill of lading for the amount of the 
property intended to be shipped us, we shall forthwith accept 
your draft, the refusal of which has given us great pain, but 
we trust will not be complained of by you,’’ The sugar hav- 
ing arrived that evening, the next day defendants write that 
‘‘ though the quality of the sugar appeared fair and good, yet 
it did not authorize so heavy a draft on it, and that it would not 
pay the amount due to them by J. B. Moussier and plaintiffs’ 
draft also ;’’ ‘‘ and that under such circumstances they were 
compelled to allow the bill of $11,000, to remain under note 
for protest,” &c. It appears from the account of sales that 
the sugar brought a sum more than sufficient to pay the bill 
drawn against it, but defendants gave the holder of it only 
$9100; having retained and applied the surplus of the pro- 
ceeds to the discharge of their own claim against Moussier. 
This suit was brought to recover the balance which the plain- 
tiffs had to pay on the return of the bill. 

Asto the advances made by plaintiffs to Moussier, and to 
secure which the sugar was placed by the latter in their hands 
to be consigned to defendants, the record furnishes positive 
evidence. We find in it copies of three receipts of Moussier, 
one for $200, one for $1700, and one for $8444, stating that 
these sums were paid by plaintiffs to him as advances on this 
sugar in the course of February, 1828. 

On the part of defendants it is urged that the letter of the 
14th of March, 1828, contains no positive and unconditional 
promise to pay the bill; that the plaintiffs did not draw the bill 
on the faith af any such promise; that a promise to accept 
between the drawer and drawee is not absolutely binding be- 
tween those parties unless based upon an absolute indebtedness; 
and finally that plaintiffs in drawing this bill as well as in ship- 
ping the cargo acted merely as the agents of Moussier. 
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The transaction which gives rise to this controversy appears Eastrry Dus. 
to us simple and of daily occurrence between planters and ——.. 
merchants. A factor residing in Natchez receives a planter’s ae & co. 
crop, advances him money upon it, ships it to New Orleans “ for a. 
account and risk of” the planter, and advises the factor here ; 
that he has drawn a bill of exchange on the proceeds. The 
New Orleans factor promises to accept; can he afterwards in- 
stead of paying the bill drawn against the cotton, apply its 
proceeds to the payment of an old balance due to himself 
by the planter? Surely not. It is clear from the language 
used by defendants in their letter of the 14th of March that they 
understood perfectly, as every merchant must have done, that 
the condition under which the cargo was consigned to them 
was that out of its proceeds the bill drawn against it by the 
shippers was to be paid. They could mean nothing else when 
they say “ the transaction is entirely regular and if, as we ex- 
pect, we receive a bill of lading for the amount of the property 
intended to be shipped us, we shall forthwith accept your 
draft.”” If there could have been any doubt on the subject, it 
is removed by a letter of the 24th of January preceding, in 
which Moussier tells defendants, ‘ I gave order this day to my 
friend, Mr. Zacharie, an eminent merchant of this place, to 
ship to your address for my account about 200 hogsheads of Where factors 
sugar, he will draw on you for my account $7000 or there- date'to receive 
abouts; the surplus of the sale of the cargo shall be to pay off Protuee and 


make insurance 


the balance I owe you.’ A letter of the plaintiffs of the same 4 the instance 
‘ : of the shippers, 
date opens their correspondence with defendants. After ad- they are Toend 


- , . t his draft 
vising defendants of the intended shipment, they request them nae ont, os 


to cover it by insurance, valuing each hogshead at sixty dollars, — — 


and defendants on the 16th of February answer that the insu- — th c. 
rance is effected as directed. By complying with this order by the former 


% sat owner. Th 
to insure and receiving the cargo announced to them by Mous- can ‘om asl 


sier and plaintiffs, they accepted the mandate, were bound to ‘f° 4 = 


execute it in all its parts, and could apply to their own claim ol pe ig 
against Moussier only the surplus of the proceeds of this cargo, wag pr of 

p ‘ ‘ the bill drawn 
after the payment of the bill drawn against it ; La. Code, arts. against it. 


29 VOL. XIX. 
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1810, 2958; 12 Pickering, 297; 12 Johnson, 276. The draft 
was fora larger amount than was announced by Moussier or 
plaintiffs in their first letters, but of this change the defendants 
were advised before they received. the sugar. They were 
informed that the sugar first spoken of having been found upon 
examination to be of an inferior quality, a second cargo of bet- 
ter quality and fifty more hogsheads had been substituted and 
that the draft would in consequence be increased to $11,000. 
This increase of the amount of property shipped and of the 
sum drawn upon it did not vary the object and conditions of 
the shipment as explained to defendants by Moussier. The 
defendants, to be sure, might have refused acceptance of this 
draft, modified as their engagement had been, but then they 
must have refused the whole control. They could not receive 
the cargo and refuse the bill; but with a full knowledge of the 
change they announce that they will accept plaintiff.’ draft as 
soon as the bill of lading reaches them, without informing tte 
latter that they had any claim against Moussier which they 
intended to satisfy out of the procecds of the cargo in pre- 
ference to the bill drawn against it. ‘The cargo arrives and 
then in violation of their promise, they appropriate its proceeds 
to their own claim against Moussier, on the pretext that the 
plaintiffs were acting only as his agents. This promise of de- 
fendants was not one of those naked engagements which parties 
are free to revoke or disregard according to circumstances ; it 
was based on a valid consideration, to wit: the receiving of 
the bill of lading; and they could not violate it without indem- 
nifying the plaintiffs. Even without any positive promise on 
their part, we think that under the circumstances of the case 
and the ordinary and well known course and understanding of 
commercial dealings of this kind, the defendants would have 
been bound to apply the proceeds of this shipment to the pay- 
ment of plaintiffs’ draft in preference to any claim they had 
against Moussier. ' 

It is therefore ordered and decreed- that the former judgment 
of this court remain undisturbed. 
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OF THE STATE OF LOUISIANA. 


ROBERTSON ET AL. vs WESTERN MARINE AND FIRE 
INSURANCE COMPANY. 


APPEAL FROM THE COMMERCIAL COURT OF NEW ORLEANS, 


The master of a boat, whose cargo is materially damaged by one of the perils 
insured against, is not bound to wait a great length of time, at a heavy ex- 
pense, to overhaul, repack and reship the cargo, when but little or nothing 
would be saved, He may exercise a sound discretion, and sell it in its 
damaged state, for the best price and benefit of all concerned. 

The purchase of property, damaged by the perils insured against, by the 
owner, who has been insured, is illegal, and has the effect of revoking his 
abandonment, and turning the total into a partial loss, which is all that can 
be recovered. 

After abandonment, the insured becomes the agent of the insurers, and 
standing in that relation, he cannot purchase, except with the consent of his 
principals. The master and owner both become agents of the underwriters, 
on abandonment. 

Custom or usage in the country, of owners buying in their property, when 
sold as damaged, for account of the underwriters, cannot justify that, which 
by the law of -nsurance, has been held to be unlawful. 


This is an action on a policy of insurance, to recover $3720, 
as the value of 62 hogsheads of tobacco, at $60 per hogshead, 
58 of which the plaintiffs allege, they shipped at Greensburg, 
on Green River, in Kentucky, in the flatboat called the Lady, 
Marschall, whereof James Saunders was master; the boat and 
ca g) beiag con: igned to Lambeth & Thompson, commission 
mer-hants in New Orleans. That said boat struck a rock in 
the river, by which it sunk, and the cargo was seriously dam- 
aged; that every possible care was taken of it, for the benefit 
of the underwriters, and to whom it was abandoned asa total 
loss. The other four hogsheads were in another boat, which 
shared a like fate with the above. The plaintiffs pray judgment 
for the entire amount, as for a total loss. 

The defendants pleaded the general issue ; they aver, that 
all the proceedings had in regard to the tobacco, are illegal; 
that the sale is a pretended and fraudulent one, and the plain- 
tiffs have no cause of action. 

Upon these issues the cause was tried; and with the evi- 
dence taken and offered on the trial, it was submitted to a jury, 
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who returned a verdict for the plaintiffs in the sum of $2800, 
From judgment confirming the verdict, the defendants ap- 
pealed. 


Jones § Peyton, for the plaintiffs and appellees. 
Maybin § Grymes, for the appellants. 
Morphy, J. delivered the opinion of the court. 


This action is brought on an open policy of insurance, taken 


by Lambeth & Thompson, commission merchants of New Or- 


leans, for whom it may concern. The plaintiffs seek to recover 
$3720, the value of fifty-eight hogsheads of tobacco, at the rate 
of $60 per hogshead. They allege, that on or about the 9th 
of January, 1838, they shipped this tobacco on board the flat- 
boat Lady Marshall, whereof James Saunders was master, from 
Greensburg, on Green River, in the State of Kentucky, to the 
address of the said Lambeth & Thompson, of this city ; that 
while said boat was descending Green River, on her way to 
the place of destination, and about one hundred and fifty miles 
below Greensburg, she was wrecked and sunk in consequence 
of running on a rock, notwithstanding the exertions of the 
master and crew to avoid the accident: that a total loss of said 
tobacco has thus occurred by one of the perils insured against, 
to wit: the dangers of the river; and that they have made an 
abandonment to the company of such part of the tobacco as 
could be saved from the wreck. The underwriters rest theit 
defence on two grounds, to wit: 1. That the sale of the dam- 
aged tobacco made by the master, was unnecessary and illegal. 
2. That the abandonment in this case was waived, because the 
tobacco was purchased by the plaintiffs. 

I. On the first ground of defence, it has not been, nor could 
it be denied, that in cases of necessity the master, upon whom 
the character of agent is in some manner forced, is authorized 
to sell for the benefit of all concerned ; but it is contended, that 


the circumstances of this case did not justify a sale, that the 
tobaceo could have been dried, repacked and forwarded to New 
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Orleans by the master, as it has been subsequently by the Eaéters Drs. 
purchasers. The evidence shows, that notwithstanding the a ee 
exertions of the crew, and what additional hands could be pro- ~~ 
cured, the tobacco remained several days under water; that v8. 
some of the heads of the hogsheads were bursted out, and the isnine ibis 
tobacco saturated with water. The witnesses and appraisers samemeaaeiiinns 
agree, that the damage done to it exceeded fifty percent. If 

another boat could have been procured on the spot, (of which 

there is no evidence,) it would have been contrary to the in- 

tetest of the insurers, to reship the tobacco in its then damaged 

condition ; for it would have become rotten and entirely worth- 

less long before it reached New Orleans. But admitting, as 

defendants contend, that it could be considered the duty of the 

master to go through the tedious, expensive and uncertain pro- 

cess of opening, drying and reprizing the damaged tobacco, we 

are satisfied from the testimony, that it was impracticable for 

him to do it. There was on board upwards of eighty hogs- 

heads of tobacco, and the master was bound to take care of the 

whole of it; numerous barns or shelters were necessary for the 

operation, and none were to be had on the bank of the river, 

nor could a sufficient number of hands be procured. Two 

months at least would have been required to prepare the tobacco 

for reshipment, and then from the uncertainty of the navigation The master of 
of Green River, the cargo might have been detained several aes is oun 
other months, waiting for a tide. The master declares, that he ally damaged by 


one of the perils 
thought it more advisable to sell the tobacco, damaged as it insured against, 


is not bound to 
was, because the expense would have been much more, to ee Pome 

. . en of time 
have fitted up and repaired the boat, and dried and repacked at a heavy ex- 


. . t —- 
the tobacco, than it would have sold for in New Orleans. Two | ory pea ater 


; +s is reship the cai 
witnesses who express the opinion, that the tobacco could have \he but little 
been dried and reprized, admit, that the process would have . arse 
ved, 
been very expensive. It further appears, that the purchasers He mayexercise 


‘ r a sound dise 
of the tobacco had to send it a distance of ten miles, and to tion, and sell it 


procure a person of skill and experience, to attend to the dry- pb = 


ing and reprizing of it; that it required a number of barns and 7 = 


shelters, and a great number of hands, and that it was nearly concerned. 
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Eastern Drs. three months, before the tobacco was ready for reshipment. 
es VE Under such circumstances, it appears to us, that the master 
ROBERTSON was not bound to’ impose on himself and his crew these new 
vs. aid troublesome duties, and was justified in selling the damag 
ae a cargo. Then being no longer near the place, the master 
iNsuaaxc® © consulted with one Barret, the clerk of the cow. y court of t!e 
county, where the accident happenel. Notices of the sale 
were stuck up in different public places during several Jays in 
thr:e or four of the adjoining counties, an | every tli:g eppears 
to have been conducte! with good fai aij‘ ivess un the 
part of the master. 2 Philips, 311, 328; 1 Douglass, 234; 

12 Johnson, 107; 2 Sumner, 215. 
inacuttias Il. On the second point, we are of opinion, that the pur- 
of property, chase by the insured was illegal, and had the effect of revok- 


damaged by the . 4 . P ; 

perils incared ing their abandonment; it turned the total into a partial loss. 
against, by the : ° 

eng I It is now well settled, that when the insured abandons and 
em — ‘sclaims as for a total loss, if it becomes necessary to sell the 
illegal, and ha ; ; : a 

the effect of re- subject of the insurance, he cannot purchase it on his own ac- 
voking is . oe . . +1 
abandonment, Count, without waiving the abandonment. This rule is said to 


and turning the : : , 
total into a par- be founded in sound policy, to prevent fraudulent speculations 


tial loss, which ynon a loss, at the expense of the insurer. It rests also on 
is all that can be haven 
recovered. the broad and well known principle, that a trustee cannot. be- 


come the purchaser of the estate of his cesfui que trust. 


After abandon- After an abandonment, the insured becomes the agent of the 


ment the in- insurers, and standing in that relation, he cannot purchase, ex- 

sured becomes } : ag 

the agent of the cept with the consent of his principals. If he does, and the 

insurers, anc : i ; 

standing inthat purchase is not sanctioned by the insurers, the abandonment 
lation, he can- . 3‘ : 

not parehase, 8 Waived and annulled. It has been remarked, that this doc- 


exeept with the trine applies with great force and reason to cases of insurance, 
consent of his > 


principals. The By-standers will seldom bid at sales of property in that situa- 
master anc . . . . . . . . 
owner both be- tion, where they see the original owner is himself bidding with 


come agents of 
the underwrit- 


pny abandon wreck, ‘The underwriters being in most cases at a distance 
from the spot, where the loss happened, would be exposed to 
great impositions, if the rule were relaxed. 2 Caines, 280; 
9 Pickering, 468; 3 Johnson 39; 5 Idem, 310; 10 Idem, 


aview, as they may suppose, to save something from the 
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177; 12Idem, 24; 1 Mason, 341; 2 Mason, 369; Philips, Easrznw Drs- 


409, 410 July, 1841. 
’ . == 
But it is urged, that these authorities do not apply to:the *°2RRESON 

; : ; A : ‘ i 
present case, in which all the proceedings in relation to the pees. TE 


sale were conducted from beginning to end by the master as MARINE & FIRE 
INSURANCE CO. 

sole agent of the underwriters; that by the abandonment the 

property was transferred to the insurers, and that from 1! at 

moment the master ceased to be the agent of plaintiffs, and be- 

came theirs; from whence it is argued, that the insured are to 

be considered as strangers; having nothing to do with the sale, 

and competent to purchase like any other person. It is un- 

doubtedly true, that the master or whoever has the charge of 

the property, becomes instantly upon abandonment the agent 

of the insurers; but this must be understood in cases, where 

the owners are not themselves on the spot; for if they are, 

they become the agents of the underwriters as well as the 

master, and the latter will naturally consult with them, and be 

gticed by their advice and directions ; especially when, as in 

the present case, a regular abandonment has not yet been made. 

A few days be’ore the sale, the master, it is true, entered his 

protest, in which he declared, that the sale or reshipment of 

the tobacco would be made for the underwriters; but the notice 

of the loss and of the intention to abandon was given to the 

defendants only after the sale. Besides, the insured agrees by 

the policy, that if he takes any step in regard to the property, 

after an abandonment, he will act as the ayent of the insurers 

as well as his agents, captain, supercargo, &c. 2 Condy’s 

Marshall, 614. In most of the cases, in which a purchase by 

the owners has been held to be a waiver of the abandonment, on the 

it will be found, that the sale was made under the authority of CUn*> ad 


owners buying 


the master. The record contains some evidence tending to ™ their proper- 
ts as : ; » when sold as 

show, that it is the prevailing usage in that section of the coun- damaged, for ae- 
ie count of the une 

try, for the owners of damaged tobacco to buy it in at the sales derwriters, ean- 


made for the account of the underwriters. This usage, admit- which be - 


ting it to exist, cannot surely justify, in a legal point of view raed were Ps - 


at least, that which by the settled law of insurance has been be wlawful. 
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Eistzrx Dis. held to be unlawful. It is not besides, proved, to have been of tl 
Fuly, VM. such long standing and general notoriety, as to authorize the se 
counson,f. m.c. presumption, that the parties have contracted with reference to di 


nonase.bt.ateite “The plaintiffs can, in our opinion, recover only for the 
partial damage sustained, which is proved to have been fifty 
percent., and the expenses for saving the tobacco, which 
amounted to $170. j 
It is therefore ordered and decreed, that the judgment of the 
Commercial Court be avoided and reversed, and proceeding to 
give such judgment as, in our opinion, should have been ren- 


dered below: It 1s ordered and decreed, that the plaintiffs do ™ 
recover of the defendants nineteen hundred and ten dollars, in 
with costs below, those of this appeal to be borne by the plain- dc 
tiffs and appellees. pe 
Wl 
th 
ce 
ss Wi 
th 
to 
GOURJON, f. m. c., vs. HOLMES ET AL- ot 
APPEAL FROM THE COURT OF THE FIRST JUDICIAL DISTRICT. of 
: 

In the sale of property subject to an annual tax, the purchaser takes it subject i a 
to all - tax accruing after the sale; the vendor being liable for all due up ‘. 
to the time of sale, 

of 
This case arises on an opposition and injunction obtained by 
the defendants, against an order of seizure and sale sued out tio 
by the plaintiff for the balance due on certain lots, and on itt 
- which a mortgage was retained to secure payment of the price. - the 

The defence is that there was a large sum due on the lots for 

paving streets and side walks, which they had to pay but for By 

which the plaintiff was bound. - 

There was judgment sustaining the opposition, perpetuating | all 
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the injunction for $27 55; but dissolving it and directing the Rasen ne 
seizure to go on for the balance of the debt due. The defen- —ieden 


dants appealed. sounson, f.m.c. 


J, Seghers, for the plaintiff and appellee. 


L. Peirce, contra. 


Simon, J. delivered the opinion of the court. 


An order of seizure and sale of a certain lot of ground de- 
scribed in the plaintiff’s petition, having been granted and 
issued for the purpose, of satisfying a sum of three thousand 
dollars, balance due on the price of the sale of the said pro- 
perty ; the defendants made opposition to the execution of the 
writ, on the ground that said plaintiff was indebted to them in 
the sum of four hundred and eight dollars and eighty-eight 
cents, being the amount of a bill for paving and making a side 
walk by the corporation before the sale took place, and paid by 
them since the purchase. 


A short time after the filing of the opposition, the plaintiff 
took a rule on the defendants to show cause why the injunction 
obtained should not be dissolved, on the grounds that the costs 
of paving streets and making banquettes are to be paid by the 
proceeds of an annual tax for twenty years, imposed for that 


“purpose by the city council; and that therefore the plaintiff 


is not chargeable with the taxes accruing after the alienation 
of the lot. 


v8. 
HOLMES &T At. 


y The judge a quo rendered judgment maintaining the injunc- a 
t tion for twenty-seven dollars and fifty-five cents, and dissolving 
a it for the balance of the amount claimed, from which judgment 
Se the defendants appealed. 
j It-does not appear to us that any error has been committed. 
By an ordinance of the city council, dated 27th of Septem- 
ber, 1827, an annual tax for twenty years is to be imposed on 
g all.the owners of lots, for the purpose of paving the streets 





30 VOL. XIX. 





a 
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Eisrzan Drs. and making banquettes, or reimbursing the costs of such works 


Jug, WHS. already done and completed; with the faculty, however, al- 
sourRsoN, f.m.c. lowed to the owners, of exempting their property from taxation 
vs 





noumzs zt at. by an‘anticipated payment or reimbursement of said expenses ; 
City laws and regulations, 278. 

In this casesthe defendants thought proper to exercise the 

In the sale of faculty, and to pay the taxes in anticipation; but as the pro- 

property subject nerty was not chargeable at thé time of the sale, with the taxes 


to an annual tax, ’ 
the purchaser which might accrue thereon afterwards, it is clear that the ven- 


takes it subject : 

to all the tax dorcould not be made responsible for any other tax on the lot, 

the bale, = but such as had accrued previous to the alienation. In the 

Mette” fore nk case of Arnaud’s heits vs. his executor, which presented a 

sie — similar question, this court held that ‘ the alienation of taxable 
property discharges the owner from all taxes on it thereafter 
accruing or becoming due;” 3 La. Rep., 336; 1 Idem, 15. 
We have no reason to be dissatisfied with this part of our 
jurisprudence, and as at the time of the sale to the defendants, 
the plaintiff owed one year and three months of the tax, 
the amount whereof has been allowed by the lower court, we 
are unable to say that the judgment appealed from should in 


any manner be disturbed. 


It is therefore ordered, adjudged and decreed that the judg- 
ment of the District Court be affirmed with costs. 
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s MUNICIPALITY No. ONE vs. CORDEVIOLLE & LACROIX. Eastznn Dis, 
| July, 1gaty 
|. ‘ APPEAL FROM THE COURT OF THE FIRST JUDICIAL DISTRICT. MUNICIPALITY 
n° NO. ONE 
; The adjudication is the completion of a sale, so.as to invest the purchaser as ‘siete & 
owner, and the right to possess the thing sold. LACROIX. 
e So, the adjudication entitles the vendor not only to —- for non-compliance 
" but to an action for the price. 
19 The sale is perfect between the parties and the property is acquired to the pur- 
: chaser on an agreement between them, as to the object sold, and the price, 
even without delivery. . 
t 
‘a The purchaser may retain the price, when he is in danger of eviction from a 
” previous claim on the property, except where he has been informed of it 
a before the sale. A claim resulting from an act of the legislature, comes 
le within the exception, as ignorance of it cannot be pleaded. 
or A claim of the draining company on land, for its improvement, is not adverse or 
5, a disturbance of possession. 
iy Purchasers cannot complain of the failure of the vendor to pass an act of sale, 
8, when it was caused by their own mate in directing the notary not to give up 
their notes. 
X, 
ye ae : : : 
This is an action to compel compliance with a sale and ad- 
in 


judication of certain lots of ground, which the Municipality 
No. One, caused to be sold at public auction in March, 1837, 
g* and the defendants were the highest and last bidders. The 
plaintiffs claim the sum of $6,450 as due, and that the defen- 
dants be required to accept the act of sale tendered to them and 
give up their notes according to the terms thereof. 


The defendants set up several matters in defence, and par- 
ticularly rely on the claim of the New Orleans Draining Com- 
pany, on said lots for draining improvements made thereon; © 
and aver that they are in danger of eviction. That they have 
not received any deed or title to said property, and that no sale 
has in fact taken place: But if the sale was ever valid it 
should be rescinded, or the price reduced in consequence of 
the diminished value of the property by the claim of the Drain- 
ing Company. They pray that the suit be dismissed. 


The cause was submitted to a jury on these-issues, and the 








Eastern . Dis. 
, 1841. 

MUNICIPALITY 
NO, ONE 





v8. 
CORDEVIOLLE & 
LACROIX, 
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evidence adduced. There was a verdict and judgment for the 
plaintiffs and the defendants appealed. 


Roselius § Upton, for the plaintiffs and appellees. 
Grymes § Bodin, for the defendants and appellants. 
Martin, J. delivered the opinion of the court. 


The defendants are appellants from a judgment, by which 
the plaintiffs recovered the price of certain lots adjudicated to 
the defendants, and for which the plaintiffs hold their notes. 

It is not denied that the adjudication took place: It is ad- 
mitted that the defendants left their notes with the notary, but 
it is averred that no deed of sale was executed or signed by 
either of the parties. Payment is resisted on the ground that 
the lots were and are in possession of the Draining Company, 
which has a mortgage thereon for the value of their improve- 
ment of the ground, and that neither this possession or mort- 
gage was made known at the time of sale. There wasa ver- 
dict and judgment against the defendants, and they made an 
unsuctessful effort to obtain a new trial. 

Our attention is first drawn to a bill of exception taken to 
the refusal of the judge to give the following instructions to 
the jury. 

1. That an adjudication by an auctioneer is not a comple- 
tion of the contract of sale so far as to give possession of the 
property sold, to the vendee. 

2. The only effect of the adjudication at public sale is to put 
the property adjudicated at the risk of the vendee; and may 
perhaps, besides, have the effect of a promise to sell and an 


agreement to purchase. . 
3. That the default to pass the act of sale after the adjudica- 
tion at auction, only entitles the vendor to damages; amount- 
ing perhaps to the price of the sale. 
4. That a sale is not complete, except by the possession 
being given to the vendee, of the object sold. 
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5. That if the contract of sale contains a clause of warranty, Easteax yr ow 
and the jury think the claim of the Draining Company arose 


anterior to the sale, the plaintiffs, as vendors, in case of evic- —— 

tion, are obliged to return the price if paid; or cannot claim CPR Ss ae 

the price if none has yet been paid. LACROIX, 
6. That if the jury believe the Draining Company have had 

control and possession of the property up to this date, and 

that the plaintiffs have not been able to give possession to the 

defendants, the law authorizes a rescission of ‘the sale; the 

purchaser being entitled to the enjoyment of the thing sold. 
7. That if the defendants are sued upon the adjudication, 

the condition thereof being that an act of sale shall be passed, 

then it was incumbent on the plaintiffs to show the refusal of 

the defendants to sign. The adjudica- 
I. The Louisiana Code, 2586, expressly declares that the salinpade take 

“adjudication is the completion of the sale; and the purchaser so as to invest 


th hase: 
becomes the owner of the object adjudged :” It would seem - mn ‘and 


; : ‘ the right to 
the right of possession would also follow, AS A CONSEQUENCE secs ‘the thing 


of ownership. sold. 


II. After the above declaration contained in the Code, it was 
idle to require the judge to instruct the jury, ‘that the only 
effect of the adjudication was to place the thing adjudged at 


the risk of the vendee,”’ or was only like ‘a proenias to sell go, the adju- 
dication entitles 
the vendor not 
III. If the adjudication was a completion of the sale, it en- pallor. 
ance, but to an 
action for the 


and an agreement to purchase.” 


titled the vendor to something more than damages, to wit: an 


action for the price. otis. } 
The a is 
o. ; ect ween 
IV. The Louisiana Code, 2431, declares that the sale is Reriset vet and 
considered to be perfect between the parties, and the property't the p rel tothe is 
equire 

acquired to the purchaser, on an agreement of the parties on purehaser. #y 
the object and price, although the object be not delivered, tScen tthe, as 
: . to th bject 
nor the price paid. sold, pay the 


V. If any one has a claim on the thing sold, whereby the price, cvensail 


purchaser is in danger of eviction, he may retain the price; Py - purchas- 
retain 
but there is an exception to this rule when he has been inform- the po A when 
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Eastern De. ed before the sale of this danger; La. Code, article 2535, 
_ July, 18. ater, clause. 
wonrcsitx The court was certainly correct in refusing to give any of 
wh the first four instructions required. 
CORDEVIOLLE & : : : y 
LACROIX. The fifth instruction might have been given. It ought how- 


he is in danger ever to have been accompanied with the modification of the ar- 


| a [2 ticle 2585 of the Code above cited ; which would have render- 


on the property, ed it irrelevant. The defendants were within the exception 
except where he 


non —_ —_ which -modifiés the general rule; as the possession and mort- 
the sale. A gage of the Draining Company results from an act of the 
— a legislature, the ignorance of which cannot be pleaded. 

sag VI. The sixth instruction, refused by the judge, was in our 


the exception, as pinion irrelevant. The control and possession of the Drain- 
ignoranee of it 


cannot be plead- ing Company resulted from their act of incorporation which 
ed. ; : : F 
shows that it was exactly the same right that in 1805 was given 


aces efthe to the Orleans Navigation Company, which was the mere 


pany on land, y; : : : 
oy Ai lie right of improving the land by drains, levees, canals, &c., 


ment, is os ad- without conferring on the company any possession adverse to, 
verse or distur- ‘ m 
bance of posses- or exclusive of, that of the owners of the land to be improved. 


a VII. We have already seen that the adjudication is a com- 
pletion of the sale. The testimony shows that the defendants 
prevented the execution of the act of sale by directing the no- 
tary not to give up the notes to the Mayor when he presented 
himself to sign the act; in consequence of which the notary 
would not allow the Mayor to sign. 

On the merits it appears that the defendants after they had 
deposited their notes with the notary, declined the completion 
Purchasers of the act of sale, and forbid the notary from parting with said 


¢annot complain : 

of the failure of notes, under the pretence that they were in danger of an evic- 
the vendors ‘to , : es 

pass an act of tion from the premises ; and that the plaintiffs presented them- 


an eae by selves before the notary to complete the act of sale and receive 


ir own acts, , seis 7 
in divesting ‘the the defendants notes. On these facts it is clear that the defen 


notary not todants cannot complain that the deed of sale was not executed 


give ‘up their ss ai : 4 ‘ 
notes. . by the plaintiffs, since their own conduct alone prevented its 


execution. ” 
Nothing in the evidence shows that the alleged apprehension 

















OF THE STATE OF LOUISIANA, Ca 
’ of eviction was any thing but chimerical. The operations of Bs art Dis. 
the Draining Company, authorized by the act of the legisla- Ras de. al 
f ture, were known by the defendants and the public; and most °7*30°™" 
probably the expectation of the advantages which these opera- “¥ CABP#*7IEB. 
f° tions seemed to promise were the inducements which led the 


> plaintiffs to improve the favorable moment to sell and the de- 
- fendants and others to bid. It appears that the jury viewed 


n the matter in this light. The inferior court has expressed its 
- satisfaction with the verdict, and we see no ground on which 
e to disapprove it, or disturb the judgment. 
It is therefore ordered, adjudged and decreed that the judg- 
r ment of the District Court be affirmed with costs. 
\- 
h 
n ‘ 
2) 
NS OT 
y cee reat «ee 
. 
l- 
s 
je 
a GUINAULT vs. LE CARPENTIER. 
APPEAL FROM THE PARISH COURT FOR THE FARISH AND CITY OF NEW 
ORLEANS, 

d 

It is entirely a discretionary power, in the inferior court, to order a case to be 
n sent before auditors, to facilitate the trial of causes, by the investigation of 
d accounts, 
Ne Where the verdict of a jury appears manifestly erroneous, the ease will be re-, 
. manded for a new trial. 
e This is an action to recover a balance, which the plaintiff ; a f 
i alleges is due him by the defendant, as a clerk and crier in his >. 
d auction establishment, amounting to $8620,83. The-plaintiff 
s sets out the time of his employment as clerk and erier, from 


the 15th September, 1830, to the 15th November, 1836, and 
n that his salary was understood to be gradually increasing from 
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Eastzrw Drs, about $700 per annum, until it was fixed in 1833 to $2500 per 
uly, annum. After allowing credits, he prays judgment for the 
@UINAULT balance as stated. 
v8. 
ue carPentign. ‘The defendant pleaded the general issue, except as to cer- 





tain allegations admitted. He set up a detailed account in the 
defence, which shows a balance against the plaintiff of $4396, 
for which he prays judgment over in reconvention. — 

The case involves minute and intricate accounts and the re- 
cord contains a mass of testimony. There was a mistrial; and 
on submitting the cause to a jury the second time, they returned 
a verdict for the, plaintiff in the sum of $2746,49, which after 
an unsuccessful attempt to obtain a new trial, was confirmed 


a et ~=lCUkllCO Ml lUlC CU!) CL Ct ee ee 


by the judgment of the court ; and the defendant appealed. f 
C. Janin & Roselius, for the plaintiff and appellee. 
Benjamin, for the appellant. 

i. 

Garland, J. delivered the opinion of the court. , 

The petitioner alleges ‘he was for about six years in the em- I 
ployment of the defendant, who is an auctioneer, as his crier 

and out-door clerk. He went into the service of defendant I 

about the 15th of September, 1830, and continued until the 

30th of June following, at the rate of fifty dollars per month, ] 

when he was paid up in full. He alleges that about the end 

of the month of July, 1831, he was appointed a clerk in the : 

Bank of Louisiana, at a salary of $900 per annum, but upon 

the offer of the defendant to give him the same salary and a I 

fair increase at the time business is generally resumed, that is 

on the Ist of November, following, he resigned the office and 

remained in defendant’s employment. That about the Ist of 

May, 1832, the Ist of November in the same year, the Ist of 

July, 1838, and the Ist of December following, the defendant b 

entrusted him with further care and business in his auction rt 

store, and said to him at each of those periods, his salary was b 

augmented, but did notsay how much. The petitioner says, g 

that at first, from motives of delicacy, he forebore inquiring a 
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how much he was to have, orasking any explanation, but after cx pe. 
a long time had elapsed, he several times requested defendant ———____ 
to have a settlement with him, which he always deferred for 
want of leisure:and the pressure of other business. He further ilar 
alleges that about the month of October, 1836, being persuaded 
that the defendant was not acting in goodfaith, he determined 
to quit his employment, gave him notice to’that effect, and left 
him on the 15th of the following month ; soon after which time, 
the plaintiff in person, and through friends, again called on 
defendant fora settlement, which ‘was postponed 6n various 
pretexts. The plaintiff says he is entited to $11;620,83, in con- 
sequence of the promises to him made and by reason of the 
further and more important business entrusted to him. He ad- 
mits the receipt of about $3000, and claims judgment for the 
remainder. 
The plaintiff states his claim as follows : 
Salary from Ist-August, 1831, to 31st October, same 
year, at $900 per annum, 3 months,.......4++0++0+0-8225,00 — 
From November Ist,. 1831, to 30th April, 1892, at 


$1500 per annum, 6 months,,......ssceseeeseccenecedes 750,00 
From the Ist of May, 1832, to 31st October, 1892, at 
$1800 per annum, 6 months,........... eS A 900,00 
From the Ist November, 1832, to the 30th June, 1883, 
8 months, at $2000 per annum,,...........seeseseceees 11338,38 
From Ist July, 1833, to 30th November, 1833, 5 
months, at $2200 per aNNUM,..ss.secseccesecerscveeeee 916,67 
From the Ist December, 1833, to the 15th November, 
1836, at $2500 per annum,......seeeeeesees becesceeses TO9D,00 
$11,520,83 


The defendant for answer, says, that about the 15th Septem- 
ber, 1830, he employed the plaintiff, who then knew very 
little of business, at a salary of $40 per month. That as he 
became better acquainted with busitiess and more useful, he 
gradually increased the compensation, at the periods mentioned 
and the sums stated in an account he annexes, until the let of 

31 VoL. XIX. 














a Sg! L iDes. July, 1833, when the salary was fixed at $1200, after which 

time it was never increased, as the plaintiff well knew, and he 

- GuixAvET had received that sum, as will appear from entries made ‘in 

tucanreNtizs. defendant’s books by the plaintiff. He further says, that the 
claim presented by plaintiff has been prepared and devised for 
the purpose of balancing certain sums received and collected 
by him as clerk, and not accounted for. He states the plaintiff 
was his out-door clerk, and was in the habit of making sales in 
different parts of the city, and collecting the money, also the 
bills for sales made at the store. He then presents an account, 
which leaves a balance due defendant of $4396, for which he 
claims a judgment in reconvention. 

The cause was twice tried by a jury; the first could not 
agree, but the second found a verdict in favor of the plaintiff 
for $2746,59; upon which judgment was rendered, and the de- 
fendant appealed. 

After the first trial, the defendant moved-for a rule on the 
plaintiff, to show cause why auditors should not be appointed 
to examine and state the accounts and report thereon for the 
the information of the. court and jury. Upon argument, the 
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YY, 


rule was discharged, and the defendant’s counsel has called:our 
attention to it, with a view as he states, of having our judg- 
ment upon the question, in the event of the cause being re- 
manded. 
The article 443 of the Code of Practice authorizes courts to 
appoint auditors to examine intricate accounts whenever they 
It is entirely may deemthem necessary. This confers a discretionary power, 
. recs which we are not disposed to interfere with, unless in a case of 
ferior court, © abuse, which is not shown in the present instance. The law 


order a case to 


be sent before was intended to facilitate the trial of causes and the investiga- 
auditors, to fa- 


cilitate the trial tion of accounts, but if the judge chooses to do that himself or 
“a “levees? impose it on a jury, we do not think it a sufficient reason to 
tion of accounts. + +erfete, although we might think the appointment of auditors 
or experts, would be a more convenient mode of arriving at the 
real facts. ° This question was argued at much length in the 


ease of Caulker vs. Banks, 3 Martin N. S. 582, and we think 
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oh correctly decided. The plaintiff could not perhaps have con- Easrsaw Dis. 
ne sented to the appointment of auditors, as he had prayed for a a 
in jury, without waiving it, but we are not prepared to say, he -SY™Ssv"™ 
he could limit the authority of the court by asking a trial by jury. = camrxnriza. 
or 1 Idem, 154. . 
ed A number of witnesses have been examined and the record 
iff is encumbered with many statements having no bearing upon 
in the case. There is no evidence showing any particular con- 
he tract between the parties after 1831. Within the first year 
nt, several receipts were given, which show how much plaintiff 
he was to receive, and one dated August 8th, 1831, shows the 

salary was then at the rate of $700 per annum, which is about 
lot the time plaintiff says he was appointed a clerk in the Bank of 
tiff Louisiana. The increase from six to seven hundred dollars 
le- took place on the Ist of July, 1831, as is shown by the receipt 

last mentioned. The plaintiff alleges that as there is no ques- 
he tion about his having been in the employment of defendant, 
ed and as the contract only extended to services and not to price, 
he he is entitled to recover what his services were worth, and 
he relies upon the testimony to sustain his claim, and the verdict 
ur of the jury. 
dg- Both parties agree, that in July, 1831, the salary was $700 
Tes per annum, the plaintiff says, on the Ist of August it was in- 

creased to $900, the defendant says it was not so increased 
3 to until November. This increase, it is said, was in consequence 
hey of the appointment plaintiff had received in bank, the date of 
rel, which is not fixed, nor is the fact of the appointment estab- 
> of lished. The only witness who speaks of it, says, he had 
law recommended plaintiff for the office, and had the promise of 
ga the cashier he should be appointed, which he considered as an 
f or appointment, but on the day of the election, plaintiff withdrew 
: to his application, saying, defendant would give him as large a 
tors salary as the bank offered, to wit, $900. The records of the 
the bank will probably show when the appointment of runner was 
the made in that year, but as the evidence now stands, the date is 
ink uncertain. The witness does not name any month ia the year 
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Eastzny Dis. when it was made, whereby the plaintiff leaves his case ‘ 
i WE doubtful. 1 
ses > eal The evidence to show the value of the services is very un- { 
BE CARPENTIER. Certain. Valsin Blache, who was a fellow clerk, and principal 
book-keeper, seems never to have known of this rapid increase 

of salary. He received nothing like it himself. The successor 

of plaintiff received but one thousand dollars per annum. In | 

1833, when defendant and J.-B. Blache settled their partner- 

ship account, the wages of all the clerks were included and : 

Valsin Blache says plaintiff’s salary was then one thousand | 

dollars per annum, This settlement was made in presence of | 

plaintiff who made no objection, yet in the account on file, he | 

says, he was entitled at that time to a salary of $2200. At 

that time neither J. B. Blache or defendant seemed to have any | 





idea of paying any such salary. It is not shown that the clerk 
of any auctioneer in the city receives the compensation claimed | 
by plaintiff, or ever did J. B. Blache, who swears to the cor- 
rectness of the account, states he was formerly a partner of 
defendant and he received only $2400 per annum as his share 
of the profits. He further says he is an auctioneer and only 
gives his crier and out-door clerk $1500 to perform the same 
services plaintiff performed, and he expects him to be at his 
command night and day, if necessary, whilst it is shown 
plaintiff often left the store of defendant at four and a half or 
five o’clock in the evening, and often came so late in the morn- 
ing as to excite the complaints of his employer. 

Fernandez & Whiting, who testify strongly in favor of 
plaintiff, were not themselves willing to give him $2500 per 
annum, after he left the defendant, although they think he 
ought to pay that price. They say they wished to employ 
him, first offered $1500, then $1800, and finally made up their 
minds to give $2000, but seem never to have offered’it. Whit- 
ing says that when he offered plaintiff $1500 as a salary he 

; refused, saying he had as much at defendant’s. 

Various other witnesses were examined to prove the value of 

the serviees, who swear they believe they were worth the sum 
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charged, some of them are auctioneers and have been clerks Easrerw Dis. 
July, 1841. 
to auctioneers, but not one give an instance of any other auc- 








tioneer’s clerk receiving such compensation. — 
The defendant has shown by several witnesses what he LE CARPENTIER. 


- gives his other clerks, it is proved that on more than one occa- 


sion the plaintiff acknowledged his salary was $1200 per an- 
num, and though the plaintiff’s counsel has in his argument 
attacked the credibility of the witnesses who prove these ad- 
missions; it does not appear he attempted it in the court below 
but in one instance, and then with but little success. It is true 
a witness named Bernard Baudes swears he was present and 
heard none of the admissions and statements sworn to by Roy, 
Laurain and Deran, but he evidently felt a strong partiality for 
the interests of the plaintiff, and testified under its influence. 

Several of the witnesses for plaintiff, who testify most strong- 
ly, are contradicted in direct terms by witnesses for the de- 
fendant. In the testimony of Domingon & Massy, that of 
Whiting & Levy, and of Valsin and J. B. Blache, there are pal- 
pable discrepancies and contradictions. Beaudue, who appears 
to appreciate plaintiff’s services very highly whilst in the em- 
ployment of defendant, only gave him forty dollars per month 
whilst in his own service, and gives as a reason that his business 
would not justify him in giving more. He does not say defend- 
ant’s business would justify him in giving the amount claimed. 

In the evidence of J. B. Blache, it is stated, that when he 
was about commencing business as an auctioneer, he offered 
to take the plaintiffinto partnership with him, which he declined. 
The witness further states his business has been very profitable 
and if plaintiff had accepted the proposition, he would have 
made more than he now claims of defendant ; it seems there- 
fore to have been inferred, he ought to recover of defendant a 
compensation for what he has lost by declining the association. 
Upon this, we have to remark, there is no evidence that de- 
fendant did any thing to prevent plaintiff from entering into 
this partnership, nor is it shown such large profits were antici- 
pated, if they had been, it may well be doubted whether 
Blache would have made the offer he did. 
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Easrzry Dis, A full examination of the testimony has satisfied us the plain- 
July; 1841. om : : : 
______"__ tiff was an active and useful clerk, and his services ought to be 


GIRARD ET 4L. compensated by a fair salary, but we are also satisfied that more 


rum than just and liberal compensation has been allowed by the 


— jury. An inspection of the plaintiff’s letter to defendant in- 
forming him of his intention to quit his service, satisfies us that 
at that time neither party understood, the salary was at the rate 
of $2500 per annum, or that the services of plaintiff were worth 


that sum. 


wane Believing the verdict to be clearly erroneous, we are com- 
elu pelled to remand the case me a new trial. 

ous, the case ‘The judgment of the Parish Court is therefore annulled and 
= ——— reversed, and this cause remanded to be proceeded in accord- 
trial. .ing to law—the plaintiff and appellee paying the costs of this 


appeal. 





GIRARD ET AL., vs. THEIR CREDITORS. 
APPEAL FROM THE COURT OF THE FIRST JUDICIAL DISTRICT. 


The oath of an opposing creditor is not necessary to his opposition made to the 
appointment of a syndic, 

This case comes up from a judgment which dismisses the 
opposition of Thomas & Le Carpentier to the appointment of 
a syndic by the creditors of the insolvents, because it was not 
sworn to or supported by the oath of the opponents. The op- 
posing creditors appealed and pray a reversal of the judg- 


ment. 


Blache, for the appellants. 


D. Seghers, contra. 











\4 


if 





OF THE STATE OF LOUISIANA. RAT 
Martin, J. delivered the opinion of the court. Easter Dis. 
July, 1841. 


The appellants complain of a judgment which dismisses 
their opposition to the appointment of Faures, as syndic, on 
the ground that it was not supported by their oath, according 
to the 18th section of the act relating to voluntary surrenders; 
2 Moreau’s Digest, 429. 

It is true this section of the law, requires the opponent’s 
written deposition, and if an opinion was to be formed on this 
section alone, the judgment appealed from should be supported. 
But we are bound to compare it with the other parts of that 
act and other acts onthe same subject. The question now 
under consideration, was lately before us in the case of Cassi- 
dy vs. his creditors, when this comparison was made, and the 
result was that the oath of the opposing creditor was not ne- 
cessary; and we have not heard any thing in the present case 
which can authorize a change of opinion. 

The District Court in our opinion erred in making the rule 
obtained by the syndic absolute, and in dismissing the oppo- 
sition. 

It is therefore ordered, adjudged and decreed, that the judg- 
ment of the District Court be annulled, avoided and reversed, 
the rule discharged, and that the case be remanded for further 
proceedings according to law: the appellee paying the costs of 
the appeal. 


GIRARD ET AL. 
vs. 
THEIR 
CREDITORS, 
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CASES IN THE SUPREME COURT 
CHEVREMONT vs. FULTON ET AL. 
APPEAL FROM THE COMMERCIAL COURT OF NEW ORLEANS. 


Where a contract is made fot the sale of a quantity of cotton in bales, for 
such price as two brokers chosen by the parties shall name, the moment the 
brokers agreed upon the price the sale was complete, and no new, conditions 
could be imposed. 


This is an action to compel a compliance on the part of the 
defendants, with the sale of 103 bales of cotton to the plaintiff 
for a certain price, which he alleges was agreed on. He prays 
that the cotton be sequestered and that he have judgment for 
its delivery to him, or in default, one thousand dollars da 
mages. 

The defendants pleaded the general issue ; and averred the 
plaintiff did agree to buy the cotton, but neglected to comply or 
pay the price to their great disappointment. 

On these pleadings and issues there was judgment for $100 
and costs in favor of the plaintiff and the defendants ap- 
pealed. 


Benjamin, for the plaintiff. 


Peyton, contra. 
Morphy, J. delivered the opinion of the eourt. 


Plaintiff sues for the delivery of 103 bales of cotton which 
he alleges were sold to him by defendants, and in default of 
such delivery, he prays for damages in the sum of $1000, for 
the inexecution of the contract. The defendants deny that 
they made any such sale to plaintiff, or that plaintiff has any 
cause of action whatever against them. By agreement on 
record, the sequestration sued out by plaintiff was dissolved ; 
defendants’ bond cancelled, the claim™for the delivery of the 
cotton waived, but plaintiff’s rights reserved as to damages for 
the alleged breach of contract. There was a judgment below 
of one hundred dollars in favor of the plaintiff, from which the 
defendants prosecute the present appeal. 
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The evidence shows that on the 23d of May, 1839, Robert Easrzaw Drs. 
Mitchell, of the firm of Fulton & Co., sold to plaintiff one  & 


; hundred and three bales of Texas cotton, at 133 cents per “™*YEEMONT 
, pound. It appears that Mitchell, who had previously left FoLTox st an 


8 orders with his clerk to sell this cotton, if fourteen cents were 
offered, found on his return to his counting house that the 
, cotton had in the meantime been sold by his clerk at this price; 
r unable to make delivery of this cotton, Mitchell told the plain- 
. tiff that he had a lot of 103 bales of Mississippi cotton, which 
he should let him have, in lieu of the Texas cotton, at such 
price as their brokers should set upon it. The brokers of the 
two parties accordingly met and, upon examination, valued the 
cotton at 133 cents per pound. With this price, Mitchell was 
dissatisfied and tendered to plaintiff $100 to let him off; this 
not being accepted, Mitchell then told him that he must take 
away the cotton on that very day. The plaintiff answered 
that he could not possibly do it, whereupon Mitchell proposed 
that the cotton should be received the next day at twelve 
o’clock, P. M., to which the plaintiff assented. The next day 
at one o’clock, P. M., plaintiff called on Longer, his broker, 
and told him that he was unwell and wished him to go and re- 
ceive the cotton. Longer, after sending for his clerk who was 
engaged elsewhere, went up to the Union Press, where the 
cotton was stored; Longer’s young man having arrived some 
time after, remarked that their ink to mark the cotton was out, 
whereupon it being near three o’clock, Longer told the clerk of 
the yard that he would call the next day to receive the cotton. 
He accordingly did go early the following morning, but was told 
by the clerk of the yard that Mitchell had left orders not to deli- 
ver the cotton. 

It is contended on the part of the defendants that the exist- 
ence of the sale was made to depend on the receiving of the 
cotton at twelve o’clock the next day; that it was a condition 
of the contract and that plaintiff having failed to comply with 
it, there was no obligation on the part of defendants to deliver 
the cotton afterwards. Two witnesses testify that they dis- 

32 VOL. XIX. 
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Esrerx Dus. tinctly heard Mitchell say that plaintiff should have the cotton 
a... only in case he received it at twelve o’clock the next day, 

cunvesMoxT but they cannot say whether plaintiff assented to this con- 
FULTON ET AL. dition. 

It is clear that the second contract was proposed by Mitchell 
as a substitute for the first, which had failed through his own 
fault in concluding with the plaintiff a bargain for the cotton, 

Where a con- When there was a possibility of its having been already sold by 
tract ismade for his clerk, as it turned out to be the case. The moment the 


the sale of a 


quantity of cot- brokers of both parties agreed upon the price, the sale was 
ton in bales, for 


such price as complete, and the receipt and delivery of the cotton were to 
two brokers abs 2 r 
chosen by the take place within a reasonable time and according to usage in 


parties | _ shall sales of this kind. Mitchell had no right to complain of the 


name, the mo- 


ment the bro- price or to affix to his agreement with plaintiff any new or un- 
kers agreed 


a. - ned usual condition ; such a modification of the substituted contract 
complete, and would have concluded the plaintiff, had his assent to it been 
re ew ald ‘hz Clearly shown; but in the-absence of any such proof we agree 
imposed. with the judge below that Chevremont did not forfeit his con- 
tract by his omission to attend and receive the cotton at the 
hour named, and that he is entitled to damages for the breach 
of the same; having failed to execute the obligation they 
assumed, in lieu of their first contract, the defendants cannot 
complain when they are decreed to pay the sum which Mitchell, 
one of the partners, had himself proposed as a just indemnity. 
The judgment of the Commercial Court is therefore affirmed 

with costs. 

















OF THE STATE OF LOUISIANA. 
ELLIS vs. PREVOST ET AL. 


APPEAL FROM THE COURT OF THE SECOND DISTRICT, FOR THE PARISH OF 


TERREBONNE, THE JUDGE OF THE FOURTH DISTRICT PRESIDING, 


In a possessory action, the civil possession of the plaintiff, preceded by an 
actual and corporal detention of the thing, will suffice, as it allows him the 
benefit of the previous corporal possession of his author. 

The court do not recognize the doctrine, that there is but one kind of posses- 
sion, and that civil possession will suffice in all cases of possessory actions. 
Possession is acquired by the actual and corporal detention of the property ; 
this is natural, or possession in fact ; and it is preserved and maintained by 
the mere will or intention to possess, and this is civil possession, or posses- 

sion in right. 

So where a person is disturbed in his possession, he has the right, within a 
year, and by virtue of his civil possession, founded on his previous corporal 
and actual possession, to institute the possessory action to recover it. 

The person claiming by possession alone, without showing any title, must 
show an adverse possession by inclosures, and his claim will not extend 
beyond. 


This is a possessory action, to recover the possession of a 
tract of land on bayou Grand Caillou, in the parish of Terre- 
bonne. The facts of the case are fully stated in a former re- 
port and judgment of this court. See 13 La. Reports, 230. 

The cause was remanded for a new trial, and again sub- 
mitted to a jury on the same evidence. There was a verdict 
and judgment for the defendants, and the plaintiff appealed. 


Miles Taylor, for the plaintiff and appellant. 
Isley & Nicholls, for the appellees. 
Simon, J. delivered the opinion of the court. 


This case was once before this court, and was remanded for 
a new trial. The judgment then appealed from had been ren- 
dered in favor of the defendants, and on the second trial before 
the court below, the jury having again found a verdict for the 
said defendants, the plaintiff, without attempting to obtain a 
new trial, brought up the present appeal. 

The facts of this case, so far as it was then necessary to 
review them, are perhaps sufficiently stated in the report there- 
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of, 13 La. Rep., 230; but as no additional evidence was pro- 
duced by either of the parties on the second trial in the lower 
court, and as their rights stand now before us on the same foot- 
ing and in the same situation as they were when first submitted 
to the consideration of this court, and present in some measure 
the same questions; we shall first proceed to re-examine in 
substance the extent and nature of the evidence, as by them 
originally adduced in support of their respective pretensions, 
The record shows, that on the 28th of June, 1836, plaintiff 
purchased from one John Hutchings, by a notarial act, a tract 
of land, containing thirty-six arpents in front, by forty in 
depth, on the east side of bayou Grand Caillou, and eleven 
arpents and one-third in front, by forty in depth on the west 
side of the said bayou; and that Hutchings had acquired the 
same from P. 8. Cocke, by an act of sale executed on the 6th 
of February, 1829. That in the years 1829 or 1830, Hutchings 
took possession of the tract as owner, and put an overseer and 
seven hands upon it, who lived on and cultivated the place for 
about twenty-two months, built some cabins, girdled the trees 
on about one hundred and fifty arpents on the east side, raised 
acrop on said land, nearly opposite where Madame Prevost 
then and now lives, and that two individuals also cultivated the 
said land at different times by the permission of Hutchings. 
The plaintiff never resided there, and after his purchase, he 
abandoned the improvements made by his vendor. It is also 
established, that the defendants and their ancestors resided for 
a long time on the west side of the bayou, and that they occu- 
pied and cultivated at different periods an inconsiderable part 
of the land in controversy on both sides; it is not shown how- 
ever, that the portions thus cultivated and which were unen- 
closed, were ever possessed by metes and bounds, but there is 
proof resulting from the testimony of the witnesses and from 
the plat returned by the surveyor, that their enclosures around 
the house on the west side have existed for a long time, and 
contain a small tract of four arpents in front, by two arpents 


-and a half in depth, which is the spot which the defendants and 
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their father have actually occupied for a certain number of Easrerx Drs. 
years before the institution of this suit. The evidence further eS OS. 


shows, that about eighteen months previous to the first trial of —_ 


this suit, (in March, 1838; the suit was brought in February, PREVOST ET AL. 
1837,) two persons named Champagne and Daspit, came to 
reside on the land on the east side, with Madame Prevost’s 
permission; the spot by them occupied is shown on the plat 
to be five arpents in front, by two and a half in depth. 

Under the legal principles established in the former decision 


Ina possesso 


of this cause, which however we are not ready to adopt to the action, the civil 

ae — P sia saslne possession of 

same extent, it is clear, that the plaintiff had a right to institute the _ plaintiff, 
‘ : . . : ded b 

an action of possession against the defendants by virtue of his Poital and sor- 

ivi ; : poreal detention 

civil possession, based on the previous actual and corporeal Prret, © thing, 


possession of his vendor. This doctrine, so far as it requires will suffice, as 
it allows him 


the civil possession to be preceded by an actual and corporeal the benefit of the 


: ‘ . eek ha i O= 
detention of the thing, and as it allows to the plaintiff the Lebel yon 


benefit of the previous corporeal possession of his author, ap- % his author. 
pears to us to be correct, and we are not disposed to controvert 
it; but we cannot accede to the proposition, that our laws re- wy oust ado 
cognize but one kind of possession, and that a civil possession not recognize 
will suffice in all cases. We are aware, that the distinction aamaeue 
between natural and civil possessions is peculiar to the Roman rr sade 
law, and among the French commentators of the highest — gga 


authority on the Napoleon Code, there are several who con- all cases of pos- 
: ° F . ‘ sessory actions. 
sider it as having no sense or direct meaning. Troplong, 
prescription, No. 239, says: Ces appellations de possession 
civile et de possession naturelle sont restées si vagues pour les 
modernes, que peut-étre aujourd’hui encore lon est indécis 
sur leur véritable sens. But we are not able to say, that with 
us it is a distinction without a difference: it is evident from 
the different provisions contained in our system of legislation, 
that our laws, on this subject, too clear and too explicit to be 
disregarded, recognize two species of possession, natural and 
civil: natural possession, which may be called possession in 
fact, is, when a man detains a thing corporally, as by occupy- 
ing a house, cultivating a field; and civil possession, or pos- 
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Eastern Das, session in right, is, when a person ceases to reside in the house 
J 18" or on the land which he occupied, but without intending to 
=" abandon the possession. La. Code, articles 3390, 3391, 3392. 
PREVOST ET AL. Another difference is established by Pothier, on possession, 
No. 55; which, it seems to us, explains clearly the object and 

meaning of the distinction made under our laws between na- 

tural and civil possession; it is this: Pour acquérir la posses- 

sion d’une chose, la seule volonté ne suffit pas; il faut une 

préhension corporelle de la chose, ou par nous-mémes, ou par 

quelqu’un qui Pappréhende pour nous et ennotrenom. Au 

contraire, lorsque NOUS AVONS ACQUIS LA POSSESSION D'UNE 

cHosE, Ja seule volonté que nous avons de la posséder sufft 

pour nous en faire conserver la possession, quotque nous ne 

détenions pas cette chose corporellement, ni par nous-mémes, 

Possession is 7 par d’autres. This distinction, therefore, is very obvious: 
acquired by the Hossession is acquired by the actual and corporeal detention of 


actual and cor- 


poreal’ deten- ¢ ; this i ession or possession i 

Gest dew he property 5 this is the natural ye 8sion or p ; n 

perty; this is fact; and it is preserved and maintained by the mere will or 

natnral, or pos- , : ia me A 

session in fact; Intention to possess ; and this is the civil possession or posses- 
d it is ae : , - ° wer 

served and Sion in right. Now, in order to acquire prescription by the 


arene possession of ten years, founded on a just title, it is necessary, 


ere to bos among other requisites, that the possessor should have held 
civil possession, the thing in fact and in right as owner, (ait possédé la chose 
pA .._naturellement et civilement,) and yet, to complete a possession 
already begun, the civil possession shall suffice, provided it 
has been preceded by the corporeal detention of the thing. La. 
Code, art. 3453. So it is with regard to the right of possession : 
“* When a person has once acquired possession of a thing, by 
the corporeal detention of it, the intention which he has of 
possessing, suffices to preserve the possession in him, although 
he may have ceased to have the thing in actual custody, either 
himself or by others.” La. Code, articles 3405, 3406 and 3407. 
Thus, if after having abandoned the corporeal possession of 
my house, or the cultivation of my field, I continue to possess 
it civilly ; the intention which 1 have of possessing, will pre- 


serve the possession in me; unless a third person has usurped 
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or taken such possession from me, during the time required by Easrenw Drs. 
law, or I have failed to exercise an actual possession for ten 7% _ 
years ; and if in the mean time, I am disturbed in my posses- cg 
sion, I have the right before the expiration of one year, and by rrevosr rr at. 
virtue of my civil possession, founded on my previous and an- gy where a 
terior corporeal and actual possession of the property, to in- Peron oS 
stitute a possessory action to recover it. Sa 
This is undoubtedly the meaning of the art. 49 of the Code within a year, 
of Practice, which must be construed in relation to the articles his we Ps = 


ate . : sion, founded on 
of the Louisiana Code on the subject of possession ; this article }° ee 


says: ‘In order that the possessor may be entitled to bring a or gt 
possessory action, it is required: Ist, that he should have had sion, to institute 
the real and actual possession of the property, at the instant the" possessory 
when the disturbance occurred: a mere civil or legal possession °° * 
is not sufficient.” Now, we understand the expressions, real 
and actual possession, contained in this law, as used in contra- 
distinction with the possession which is purely civil and legal, 
that is to say: with the possession, which is entirely devoid of 
the quality of having its source in or being derived from a pre- 
vious actual and corporeal one; such possession is not suffi- 
cient ; but when it has been preceded by the corporeal enjoy- 
ment of the thing, and the possessor has not ceased to exercise — 
such enjoyment for ten years, the actual possession previously 
acquired is preserved and maintained, and it continues in the 
same manner and with the same effect, as if the thing had al- 
ways been actually and corporally possessed. Pothier, on 
possession, p. 314, No. 27, says: La possession, lorsqu’elle a 
été une fois acquise, se conserve plus facilement qu'elle ne 
sacquiert ; car lo. nous pouvons rétenir la possession d’une 
chose sans que nous la tenions, et sans qu’aucun autre la 
tienne en notre'nom. Par éxemple: lorsque le propriétaire 
dune maison qui y loge ordinairement, s’en va passer quelque 
tems ailleurs avec son domestique, sans laisser personne dans 
cette maison, il ne laisse pas d’en conserver la possession.” 
It is clear, therefore, that if the article 49 of the Code of 
Practice was to be construed strictly and according to its literal 
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Eastern Dis. meaning, there would follow the absurdity, that if a person 


July, 1841. 


ELLIS 
vs. 


was to absent himself temporarily, and leave his house unoccu- 
pied for a certain lapse of time, he could not on his return bring 


PREVOST ET AL. a possessory action against an intruder, who would have taken 


possession of it during his absence, and would be obliged to 
resort to the petitory action ; his adversary would always suc- 
cessfully oppose to him the plea in the words of the Code of 
Practice: that he was not in the real and actual possession of 
the house, at the instant when the disturbance occurred. This 
cannot have been the intention of the law giver; and such an 
interpretation is too absurd, to be for a moment countenanced 
at our hands. We must consequently conclude, that the pos- 
session acquired by the plaintiff’s vendor, which possession is 
shown to have existed really and actually for more than one 
year, according to the extent and under the limits exhibited by 
the acts of sale, ought to enure to the benefit of said plaintiff; 
and that having not failed to exercise the said natural posses- 
sion for ten years, the same was preserved in his favor by the 
civil possession, and was sufficient to entitle him to bring and 
maintain the present action. : 
With this view of the question, the plaintiff, under the evi- 
dence, would have a right to recover the whole tract, unless he 
is shown to have suffered a year to elapse after the disturbance, 
without bringing his possessory action, and unless the defend- 
ants have succeeded in establishing an adverse possession to it 
or to any part thereof during the period prescribed by law. 
C. of Pr., art. 59; La. Code, art. 3419. It is true, that the 
defendants have, at various times, occupied and cultivated, for 
a certain number of years, different inconsiderable parts of the 
land in dispute; but they have shown no possession according 
to metes and bounds of the land which was unenclosed, and 
the testimony is so vague and uncertain as to the extent of the 


several spots, which they have successively occupied, and of 


the limits of the fields which they may have cultivated, that it 


would be impossible to ascertain and indicate the fractions of 


the plaintiff’s land, upon which they may have exercised their 
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alleged acts of possession. ‘ On ne peut pas posséder la par- Baste Dre 
tie incertaine d’une chose ;’’ Troplong, prescription, Vol. 1, =. 
No. 250. In the case of Prevost’s Heirs vs. Johnson,9 M. ui 

R., 123, this court held, that when a person claims by posses- ?®8V08T BT 4k. 
sion alone, without showing any title, he must show an adverse peren 
possession by enclosures, and his claim will not extend beyond caning yp om, 
such enclosures. In the case of Bernard vs. Shaw, 1 Martin, cage show: 
N. S., 480, the facts proved established the plaintiff ’s right of sane lt 
possession, (as in this case,) to the whole body of land sued oe by — 


for; the defendant, however, gave in evidence his possession p= fe will i 
and cultivation of a field of fifteen arpents, but neither the — 
pleadings, nor the evidence ascertained the particular spot 
where this possession was exercised ; and the defendant’s pre- 
tensions were disregarded. In the case of M‘Donough vs. 
Childress et al., 15 La. Rep., 560, we said, that it was neces- 
sary, in an action of possession, not only to show acts of limit- 
ed and restricted possession, but also to establish by legal evi- 
dence the extent and full limits of the property so possessed. 
These principles are clearly applicable to the present case; 
and as the defendants have not shown their adverse possession 
to extend, by metes and bounds, with any degree of certainty, 
beyond the enclosures of the spot shown on the surveyor’s 
map) to contain four arpents in front, by two arpents and a half 
in depth, and as the evidence fully establishes their actual and 
continued possession for a number of years to the quantity of 
arpents of land comprised within their said enclosures, we are 
of opinion, that the said defendants should be maintained in 
their said possession of the said tract of four arpents in front, 
by two and a half in depth, on the westside of the bayou 
Grand Caillou; and that the plaintiff should recover the pos- 
session of the balance of the whole tract to the extent and 
limits described in his petition. 

With regard to the parcel of land possessed by Champagne 
and Daspit, with the permissiow of the defendants, on the east 
side of the bayou; it is clear from the evidence, that they had 
not been in possession of it for one year, at the time ef, the in- 

33° VOL. XIX. 
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Eusteax Dis. stitution of this suit, and that consequently, the defendants 
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POOL. 


cannot derive any benefit from their said possession. 

It is therefore ordered, adjudged and decreed, that the judg. 
ment of the district court be annulled, avoided and reversed, 
and proceeding to give such judgment, as, in our opinion, ought 
to have been rendered in the lower court; it is ordered, ad- 
judged and decreed, that the plaintiff and appellant do recover 
and be maintained in the possession of the tract of land des- 
cribed in his petition; except, however, of that portion of the 
said tract on the west side of the bayou Grand Caillou, shown 
in the surveyor’s map to contain four arpents in front, by two 
arpents and a half in depth; and that the defendants and ap- 
pellees be maintained in their possession of the said small tract 
according to the metes and bounds designated in the said sur- 
veyor’s map; the costs in both courts to be borne by the said 
defendants. 


BROADWAY’S HEIRS vs. POOL. 


APPEAL FROM THE COURT OF THE THIRD DISTRICT, FOR THE PARISH OF 


EAST PELICIANA, THE JUDGE THEREOF PRESIDING. 


Evidence which is inadmissible to prove title, may be received to show posses- 
sion by known marks and boundaries, which is good to sustain the plea of 
prescription. 

The plea of preseription may be filed or amended on the trial, after the plain- 
tiff has closed his evidence. It isa plea favored in law, and may emphatie 
cally be filed at any time. 


This is an action in the nature of a petitory one, but also 
partaking of the character of an action of boundary. As the 
case has been remanded for a new trial on the merits, it is 


| 
i 
{ 
' 
| 
i 


-_ -—-> Fs ew 8) 8 AesD 

















OF THE STATE OF LOUISIANA. 259 


unnecessary to go into a full report of itnow. The opinion a Drs. 


of the court fully explains the law points settled in it. ete 
In the court below the plaintiffs had judgment, from which “a 
the defendant appealed. sain 


Lawson & Muse, for the plaintiffs. 


Andrews, for the defendant. 


Garland, J. delivered the opinion of the court. 


- This suit is instituted to recover thirty-two and 80/100 
acres of land, which the plaintiffs say, belongs to them. The 
plaintiffs claim under William Hutson, who holds from R. M. 
Collins, and he under the same William Hutson, who it is ° 
alleged transferred his claim to Collins and then took it back 
again. The title arises from what is generally called a dona- 
tion claim under the 5th, 6th, 7th, 8th and 9th sections of an act 
of Congress, approved 3d March, 1819, in relation to the set- 
tlement of land claims in the district east of the island of New 
Orleans ; 1 Land Laws, 758. It is alleged the defendant has 
taken possession of a part of this land, has cut down the tim- 
ber and committed trespasses, to the damage of plaintiffs, $500. 
The prayer is a judgment for the land and damages. 


The defendant denies generally the allegations in the petition 
and further says, ‘‘ he holds his lands under one Isaac Polk, 
who settled there long befere William Hutson. That when or 
after said Hutson settled there, a conditional line was agreed 
on between said Polk and Hutson, at a point on Richland creek, 
which conditional line would include the field now occupied on 
said creek by said plaintiff, including thirty acres which was 
taken from him by the surveyor, on the ground he could not go 
across the improvements of either of the parties.”” - Wherefore 
he prays the original line may be restored and the said thirty 
acres decreed to be his property. 


On the day the trial commenced the defendant filed a plea 
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Esstznx Wis. of “ prescription. of ten years under the act of Congress of 


July, 1841. 


BROADWAY’s 
HEIRS 


1819.” 

On the second day of the trial the defendant by leave of the 
court, withdrew his demand in reconvention and on the next 
day plaintiffs withdrew their claim for damages. The same 
day the defendant endeavored to reinstate his demand in recon- 
vention, which was refused. The court would not receive 
evidence of the defendant’s title and possession; he offered to 
amend his plea of prescription by makingit more definite and 
particular, which the court refused on the ground it came too 
late. Nearly all the evidence offered by ihe defendant was 
rejected, there was judgment against him and he appealed. 

This is evidently one of those vexatious neighborhood suits, 
which the members of an honorable and learned profession 
ought always to discourage rather than stimulate ; and it seems 
to have been conducted in the court below by both parties, as 
much if not more, with a view of obtaining a triumph than the 


. attainment of justice. The pleadings on the part of the de- 


fendant are, from negligence or design, drawn in such general 
and vague terms, as to make it difficult to know what he in- 
tended to offer in evidence, and to himself in some degree 
does he owe his defeat. ; 

The record is made up almost entirely of bills of exceptions 
(seventeen in number) and the documents appended to them. 
Many of these bills are so frivolous as not now to require 
notice. We shall only give opinions on such of them as are 
necessary to the present disposition of the case. 

In this court various efforts were made to dismiss the appeal, 
for alleged defects in the citation, its mode of service, the 
return day, and the manner of making the heirs of - Esau 
Broadway parties. In relation to all the objections except the 
last, it is sufficient to say that the 19th section of the act of 
1839, amending the Code of Practice, p. 170, cures the defects. 
As to the last objection, it was unnecessary, perhaps illegal, 
for the clerk of the District Court to have issued a citation to 
these heirs ; but as it appears the order of this court making 
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them parties to the appeal was served on them we think it Easrzan Drs. 
sufficient. ae: 

The ninth bill of exception is to the refusal of the judge to means 
permit the defendant to put the following interrogatories to v8. 
John L. De Lee, John Dickson, Elias Norwood and Benjamin — 
Abbott : 

Ist. What Broadway gave Hutson for the land, and whe- 
ther the sale was or was not made by the acre and at two 
dollars per acre. 

2d. Whether or not they did not hear Broadway say, he 
consented the line run by Bowling should be run at the time 
it was. 

3d. Whether Broadway had not said, that he had agreed to 
purchase the land in controversy of the defendant. 

4th. Whether they or some of them were not called on, in 
or about the year 1827, by defendant, to go with him to forbid 


Broadway from cutting timber on the land. 


5th. If there was not a turn in the lane, which passed be- 
tween the improvements of the parties, andif the lane was not 
now in the same place it was when Bowling run the line. ” Ry gy 
ms i : ¢ . which is inad- 
We think the judge erred. The testimony though inadmis- missible _to 
‘ . : rove title, may 
sible to prove title, went to show a possession by known marks fe received to 


and boundaries, and was good to sustain the plea of prescrip- Seno 


pra —icogele 
The eleventh bill of exception is to the opinion of the judge sustain io 

refusing defendant leave to amend his plea of prescription after ieee a 

plaintiffs had closed their testimony and whilst defendant was 

offering his. The bill states ‘the court having refused to re- 

ceive evidence of the defendant’s title to the premises in dis- 

pute,” he offered to amend his plea of prescription. The 

amendment does not seem to change the character of the plea, 

but to make it more specific, setting out the character of the 

title under which he holds, and the length of possession. The 

court refused leave to amend on the ground it was too late. 

Thg defendant then offered to file a new plea, which comes up 

with the bill. This the judge would not permit him to do. 
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Eastern Drs. The judge was of opinion that although a plea of prescription 
July, 1841. may be filed at any time during the progress of the cause, yet 
> e . . 7 
BRevxs When an offer is made to amend it, after the plaintiff has closed 
veal his testimony, it is too late. In this we think the judge erred. 
The plea of prescription may be filed at any time, even on 
Phin ng of the appeal; C. Pr., art. 346. It therefore seems a little strange, 
may be filed or that if the whole plea can at any time be filed, that an amend- 
amended on the a 
es seer _ ment cannot. Courts must take care plaintiffs are not sur- 
ainti as, 7 . 
eg OR prised by the filing of such pleas; and if the defendant waited 
* dence. It i “) y- : 
a until his adversary’s. testimony was closed, the court could 
aw, and may have opened it again, if necessary for the purposes of justice. 


emphatically be 
filedatany time. Prescription is a plea favored in law, being calculated to ar- 
rest suits, the stirring up of antiquated claims, and the preser- 
vation of the peace of society. ‘It is a statute of repose.” 
. 1 Peters, 360. 

The judgment of the District Court is therefore annulled, 
avoided and reversed, and the cause remanded to the court be- 
low for a new trial, with directions to the judge to permit the 
defendant to file his plea of prescription, and not to reject the 
testimony mentioned in the ninth bill of exception, and other- 
wise to be proceeded in according to law; the plaintiffs pay- 


ing the costs of this appeal. 
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OF THE STATE OF LOUISIANA.’ 


GILLISPIE vs. DAY. 


APPEAL FROM THE COURT OF PROBATES FOR THE PARISH OF ST. HELENA. 


Where the defendant made a verbal donation of a slave to his son, and at his 
death, as one of a family meeting advised the sale, as the property of the 
minor child of the deceased, he cannot claim back either the slave or the pro- 
ceeds, although the donation fer se, did not divest him of title. 


The donor is only entitled to the reversion of the thing donated, when the donee 
dies without posterity, and it is found in his succession. 


A witness testifying to the extra judicial confessions, verbally made, of a deceas- 
ed person, is the weakest of all testimony; as it cannot be contradicted, or 
the witness convicted of perjury although he may i falsely. 


So, proof by one witness to a single confession of an aggregate amount above 
500 dollars is insufficient without some corroborating cireumstance ; although 
if the witness testified of his own knowledge to two successive loans or sums, 
amounting together to more than $500, the evidence might be sufiicient, 


This is an-action by the widow of Thomas W. Day, deceased, 
against his father, Wm. Day, to recover the amount of her de- 
ceased son’s estate, now in his hands, and which she alleges 
she is entitled to receive as his sole heir; being her only child, 
who died after her husband. 


The defendant was appointed tutor of his grand-son, and 
had the administration of his estate. The plaintiff prays judg- 
ment requiring the defendant to account for his tutorship, and 


pay over such balance as may be found due and in his 
hands. 


In his defence the defendant sets up claim to a slave named 
Stephen or his proceeds, which he avers he merely loaned his 
son, but who remained in his succession after his death, and 
was sold at the sale of it, on the advice of a family meeting, of 
which the defendant wasa member. He also claims the sum 
of $550, which he states he also loaned his son. He admits 
there is cash on hand and assets of his grand-son’s estate 
amounting to $4,537 92, out of which he claims $1,986 68, as 
the price of the slave; and $550 for the sums loaned. 


There is a bill of exceptions to the testimony of the only 
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Easrenx Dis. witness called to prove the item of $550. Me says Thomas 
_Tuly, Al _W?, Day told him, in his lifetime, that the defendant, his father, 
oe ® had furnished him with $300 to aid him in paying for a negro 
<a girl named Charlotte; and also told him that the defendant, 
his father, furnished him with $250 to pay for land, to which 
testimony the plaintiff’s counsel objected, as being hearsay. 
The objection was overruled, the testimony admitted and the 

plaintiff excepted. 
There was judgment allowing the defendant’s claims as set 


up in his defence, and the plaintiff appealed. 





Sheafe, for thesplaintiff and appellant. 
Lawson, contra. 


Bullard, J. delivered the opinion of the court. 


The defendant is the grand-father of William Day, junr., 
and became his tutor after the second marriage of the plain- 
tiff, his mother, and received the proceeds of the estate of Tho- 
mas W. Day, the father of the minor child. Upon the death 
of the grand-son, his mother inherited his estate as sole heir, 
and this action is brought to compel William Day, the grand- 
father, and late tutor, to render an account of his administra. 
tion. 

The defendant claims, Ist, allowance for the price of a slave 
Stephen, which in his answer he alleges was loaned or given 
by verbal agreement to his son Thomas W. Day, the father of 
the minor, and that the slave either belonged to him, the re- 
spondent, or he was entitled to the proceeds thereof by rever- 
sion, the act being invalid as a donation; and 2d, for $550 
loaned to his son. 

def ere the I. We are of opinion that the defendant is precluded from 


a verbal dona- setting up any title or claim to the slave Stephen or the price 
tion of a slave to 


his son, and at for which he was sold. Admitting the title to have been in — 


his death, ° . i ‘ 
os family: mee, Him previously, and that the verbal donation per se, was in- 


os sc ay sufficient to divest him, yet the defendant, as a member of the 
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family meeting,advised the sale of the property and suffered the Easrznw Dis. 
slave to be sold as the property of his son Thomas W. Day; — pee 

and in an act of partition in the record, and signed by the de- S™21Sr1 
fendant, the price of the slave is set down as forming a part vaY. 


of the estate which came into his hands as tutor of the heir at perty of Oa 


‘f deceased, he 
law. Nor can we recognize the defendant’s right as rever- COWere® 16 


sioner on the authority of the case of Prejean’s heirs vs. Le back either the 

; p slave or the pro- 

Blanc, (3 La. Rep., 22;) upon which the counsel relies. The cote, although 
‘ar . ti 

donee, T. W. Day, did not die without posterity which we poy yrrg i 


have recently decided to be an indispensable condition to the sy hcg: 
e donor is 
right of reversion or return; Rouanet vs. Hunt, (tutor,) 17 La. only entitled to 


the reversion of 
Rep., 409. the thing -dona- 


II. With respect to the defendant’s claim to retain $550, ae 


averred by him to have been loaned to his son, a single wit- 0M) .. foster "ty 
ness deposes that Thomas W. Day, the son, told him in 1834, a = SsUCCEs= 
that his father, (the present defendant,) had furnished him with > 

250 dollars to pay for land purchased of John Allen, and he told 

witness that his father furnished him with 300 dollars or up- 

wards, the precise amount not recollected, to aid him in paying 

for a negro girl by the name of Charlotte. 


This kind of evidence, not hearsay, as was contended, but 








the extra judicial confessions verbally, of deceased persons is A witnesstes- 


the weakest of any. It cannot even be contradicted, much tifying jedicial 


less can the witness be convicted of perjury. The only wit- commen: 
: : : ally made, ofa 
ness to disprove the confession no longer exists. But the tes- pine he erson 


is the weakest of 
timony of a single witness is insufficient without corroborating all cadlennaars 


t 
circumstances, to prove a debt above $500. It is true that if polis me = 


; rei =" . the witness con- 
a single witness were to depose to his knowledge of two suc- )-" Nite oatien 


cessive loans amounting together to more than $500, the evi- ry although he 
may swear falsee 


distinct contracts. But proof by one witness to asingle con- go, proof by 

. : . one witness to 
fession of an aggregate amount of more than $500, is in OUT 5 ‘single confes- 
opinion insufficient without some circumstances in corrobora- sion of an ag- 


te amount 
tion. What is there in the case to strengthen the statement Ebove 500 dol- 


of the witness? Let it be observed in the first place that the - ra — 


some corroboe 
confession was not that the father had loaned but that he had ellen: ceettte 
34 VOL. xIx, 
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Eastern Dis. furnished the son with the money, and although in ordinary 
+ Ful: VAL cases it would amount to the same thing as there would exist 
GILLISPIE an obligation to refund. Yet between the father and his son, 
par. about to establish himself in the world, the former might be 
stance ; al- presumed, without much violence, to intend an advancement 
though if the 4, donation. When settling the estate of the son no such 


witness testified 


to his own gJo; 
ce t claim was pretended. If the alleged loan was made after the 


two successive marriage of the son it was a community debt, and the commu- 


loans ur sums, , : ‘ 
amounting to- nity was settled with the widow by the defendant himself, 


get, tee without advancing any such pretensions. These circumstances 
sp la satisfy us that the setting up of such a claim against the grand- 
son’s estate is an afterthought, and that the money was fur- 

nished not as a loan but as an advancement. 

The court in our opinion erred in allowing an offsett for the 
value of the slave Stephen and for the 550 dollars. 

The judgment of the Court of Probates is therefore reversed, 
and proceeding to render such judgment as ought to have 
been given below, it is further decreed that the plaintiff recov- 
er of the ‘defendant four thousand, one hundred and eighty- 
three dollars and ninety-two cents, the balance in his hands as 
tutor of William Day, junr., together with interest at five per 
cent. from and after this day, July 8, 1841, with costs in both 
courts. 
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OF THE STATE OF LOUISIANA. 
HOOPER ET AL. vs. WHITNEY. 
APFEAL FROM THE COMMERCIAL COURT OF NEW ORLEANS. 


The effect of a valid abandonment of the object or property insured, is to trans- 
fer it to the underwriters, who take the place of the insured. 

The underwriters are subrogated to the rights of the insured by the abandon- 
ment, which also goes to include the spee recuperandi. 

So a sale of a vessel at the port of necessity, by the master, under necessitous 
circumstances, vests the purchaser with a good title. The insured, after 
abandonment, cannot set up any claim, or maintain an action against the pur- 
chaser to recover her. 


This is an action by the late owners of the ship Bombay, to 
recover her from the defendant, who is a third purchaser and 
owner, after she had been sold as a wreck, and abandoned by 
the plaintiffs’, her owners, to the underwriters. 

The facts of the case are so fully stated in the opinion of the 
court, that it is unnecessary to recapitulate them. 

The cause, after an elaborate investigation, with a mass of 
testimony relating to the loss, abandonment, sale, purchase 
and repair of the vessel, &c., was submitted to a jury. There 
was a verdict and judgment for the defendant, and the plain- 
tiffs appealed. 


Roselius, for the plaintiffs and appellants. 


Grymes & Benjamin, for the defendant. 
Garland, J. delivered the opinion of the court. 


The object of this suit is to recover from the defendant a 


. ship called the Bombay, which the plaintiffs allege belongs 


tothem, together with $10,000 damages. A writ of seques- 
tration was asked for and obtained; the ship sequestered and 
released, upon giving bond as required by law. 

The defendant, for answer, says this action cannot be main- 
tained, because, if the plaintiffs ever had any right or title to 
the ship, which is not admitted, they have transferred and aban- 
doned all their rights to certain insurance companies who had 
taken and held risks upon the vessel at the time of the loss, 
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Eastzrx Drs, and at the institution of this suit, no right existed in the plain- 


July, 1841. 


MOOPER ET AL. 


vs. 
WHITNEY, 


tiffs. 

For further answer, the defendant says, he is in possession 
of said ship by a legal and just title. He avers that the Bom- 
bay, on or about the 5th of February, in the year 1838, departed 
from New Orleans on a voyage to, the port of Boston, then 
belonging to persons unknown to him. That she was wrecked 
near the Tortugas, but by the assistance of the wreckers on 
the coast, was got off the reef in a leaky and sinking condition, 
and afterwards abandoned by the captain, crew and sailors as 
being wholly worthless and unseaworthy, and incapable of 
being brought into any port where she could have been re- 
paired. That prior to being so abandoned, the vessel was 
stripped by the sailors of all her apparel, tackle and furniture, 
which was carried to Key West, libelled and sold, and the hull 
and masts left, without the master having any means of saving 
her, at a distance from any place where repairs could be made. 
The master being fearful that if he delayed, until he could hear 
from the plaintiffs, the hull would be lost, had it sold at public 
auction at Key West, where it was adjudicated to Tifts & Co.- 
for $1450, who paid the money and received a bill of sale for 
the vessel. That afterwards defendant, in behalf of himself 
and partners purchased the ship from Tifts & Co. for $12000 ; 
they having previous to the sale expended a large amount in 
repairs and refitting her and labor in raising and getting the 
water out of her. That in the sale at auction, the master acted 
as the agent of all concerned; that it was a case of extreme 
and eminent necessity that justified the sale, which was made 
in good faith and in the exercise of a sound discretion, under 
circumstances that warranted it, wherefore it is good and valid. 
He further says the sale has been ratified and approved by 
plaintiff. 

It is-further alleged, that in the event of the court being of 
opinion that the sale is not valid, then the defendant is entitled 
to $25,000 for salvage, repairs and other expenses in saving 
the ship and refitting her, for which he prays judgment and 
claims a lien. 
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Sometime after this answer, the plaintiffs filed a supplemental 
petition alleging fraud and collusion between the captain of the 
ship and Tifts & Co., the wreckers and purchasers. He says 
the captain was bribed by the wreckers to sell and sacrifice the 
ship, when there was no necessity for so doing. That the 
whole proceeding was illegal, fraudulent and collusive, and 
cannot divest petitioners of title, of all of which the defendant 
was well aware before he purchased. To this the defendant 
filed a general denial. 

The evidence shows that the plaintiffs were the owners of 
the Bombay; they chartered her to the Messrs. Lombard, of 
Boston, to make one or more voyages from that port to New 
Orleans, and at the instance of the charterers, the owners ap- 
pointed Micah Humphreys the master. The vessel was insured 
by the Atlas and Columbian Insurance Companies in Boston, 
for $35,000. She sailed from New Orleans on the 5th of Feb- 
ruary, 1838, and struck on the Loggerhead reef near Tortugas, 
on the night of the 10th, being at the time under full sail. A 
few minutes after the ship struck, a signal was made for assist- 
ance; several wrecking vessels being in sight, they imme- 
diately came on board, and told the captain in reply to his 
request for immediate help, they could give him no other assist- 
ance than to take out his cargo, and that the sea was too rough 
for them to come alongside then. The ship remained on the 
reef several days, when about a third of her cargo was taken 
out, she got off, and after much difficulty was taken into Tor- 
tugas harbor, where she was unloaded, the cargo taken to Key 
West; the ship stripped of her sails, rigging, tackle and fur- 
niture, leaving her hull with the masts and spars only at Tor- 
tugas, which is an island inhabited only by the keeper of the 
light-house and his family. 

The news of the ship being wrecked was communicated by 
the master on the 17th of February, by a vessel bound to New 
York or Boston, and was published in the papers of the latter 
city on the 8th of March. On that day, the plaintiff, Robert 
Hooper, Jr., made an abandonment as for a total loss to the 
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Easterx Dis. Columbian Insurance Company, and on the next day John 
B.. Barren Hooper, Jr. made a similar abandonment to the Atlas Insur- 
moors“ ance Company. Before the expiration of the sixty days from 
waiTytr. the time of abandonment, the plaintiffs received $5000 on ac- 
count of the policy from the Columbian office and on the 9th 

of May Robert Hooper addressed a second letter to the presi- 

dent of that company demanding payment of the balance due 

on account of the loss, referring to his previous abandonment. 

On the 10th of March captain Gifford was sent to Key West 

by the owners of the ship and cargo, to look after their inte- 

rests, which place he reached on the 5th of April. -From him 

information was received, upon which, on the 26th of April a 

power of attorney was sent to him by the plaintiffs and the 

insurance companies, by which they jointly and severally au- 

thorized Gifford to demand of any and all persons the custody 

of the Bombay, ‘and in our names as the lawful owners of 

said ship, to take the actual custody and possession of the 


> and against all per- 


same, her tackle, apparel and furniture,’ 
sons who may refuse or resist him in taking such possession, 
‘‘in our names to pursue or institute any libel, process, suit or 


’ and the same to prose- 


claim in admiralty or at common law,’ 
cute ‘‘in our names and behalf.” At the time of the execu- 
tion of this procuration, a paper was signed by all the parties, 
stipulating that the rights the plaintiffs had against the insu- 
rance companies should not be prejudiced by the act. 

Soon after the reception of this power this suit was insti- 
tuted, and the defendant says it cannot be maintained, as the 
plaintiffs, by their abandonment and receipt of a part of the 
money due on the policy, have divested themselves of all right 
or title, and the same is vested in the insurance companies. 

Theeffectofa It is a well established principle, that the effect of a valid 
valid abandon- abandonment is to transfer the property in the object insured. 


ment of the ob- 


ene gees The payment of a total loss by the insurers or their liability to 
18 ‘ 
transfer it to the pay such a loss in consequence of an abandonment, gives them 


d iters, . ‘ : Pee 
bo sagen "he a title to the property or what remains of it; 2 Phillips on In- 


=" the in- surance, 417; Ed. 1841; Marshall on Insurance, 600; 5 Mar- 
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tin, N. S. 371. The Supreme Court of the United States in Easrznx Dis. 
acase in 4 Peters 139 and another in 6 Cranch 268, say, an wa, 10M. 

abandonment if legal, puts the underwriters completely in the #00P#® BT Al 
place of the assured, and the agent of the latter immediately warryer. 

becomes the agent of the former. The correctness of this doc- 
trine is not denied by the counsel for the plaintiff, but he says 
an abandonment after it has been accepted, may be revoked 
or suspended if the parties agree to it. This is no doubt true, 
but the question arises how does the admission operate on this 
case? That the parties have not agreed to revoke the aban- 
donment is clear, from the agreement entered into, when the 
power of attorney to Gifford was executed. The rights of the 
plaintiffs on the insurance companies were not to be affected 
by it. Has there been any suspension of the abandonment ? 
It would not seem so, from the fact that one of the plaintiffs 
called on the underwriters for the whole amount of the loss py. under- 
within fifteen days after the power of attorney was executed. —— are sub- 


rogated to the 
The underwriters are subrogated to the rights and interests of rights of the in- 


the insured; 5 Paige 285; and the abandonment goes so far, ni Mn My 
as to include the spes recuperandi; 2 Phillips Ins. 420. It is (ch sls goes 
not easy to imagine a more complete investiture of rights and - recuperan- 
no formal deed of cession is necessary to pass them. 
The counsel for the plaintiffs contends their abandonment is 
not legal, as the injury sustained by the ship was not of the 
value of one half of her after she was repaired. This argu- 
ment might be a formidable one if the case were between the 
plaintiffs and underwriters, in behalf of the latter, but it cannot 
be properly urged against a third person, to deprive him of 
that which he appears to have purchased in good faith, at the 
same time it appears the plaintiffs are holding on to their claim 
for a total loss against the underwriters. But to waive any 
such objection, we are satisfied the injury or loss amounted to 
more than half the value of the vessel after she was repaired, 
deducting a third of new for old. 
The evidence satisfies us, the ship could not have been tho- 


roughly repaired at Key West, if the captain and wreckers 
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_ Easterns Dus. could have carried her there, when she was gotten off the reef. 
July, schol The most that could have been done, would have been to patch 
woopen =r 4u her up, so that she could reach another port. Very little more 
wuitner. could have been effected at Key West than was done at Tor- 
tugas harbor, and the risk to the vessel of making repairs at 
the former place was greater than at the latter, from the fact 
of the harbor being more exposed. The vessel must neces- 
sarily have been brought to New Orleans or carried to a more 
distant port, the risk and trouble of which ought to be taken 
into consideration. Marcy & Bailey, who are ship carpenters, 
and had ample opportunities of examining the ship, say this 
‘would be worth at least $10,000, the repairs in New Orleans, 
according to Robertson’s estimate, which includes cables and 
anchors and some expenses that are included in the above sum, 
amounted to about $8000, which makes the sum of $18000. 
The testimony as to the value of the vessel after she was re- 
paired, shows she was not worth more than $28,000, then 
deduct the third, of new for old, which applies to the materials, 
and not the labor, from the $18,000, and more than half the 
value will remain; if this calculation was to be made of the 
costs of repairs at the port of necessity (Tortugas) it would be 
more onerous on the plaintiffs, and increase the costs. As the 
cause is now presented to us we think there were sufficient 
grounds to authorize the abandonment for a total loss. 


Soasale ofa The plaintiffs therefore stand before us divested by their 


vessel atthe port own act of all rights to the vessel, and cannot recover it. We 
of necessity, by 5 ; 

the master un- know of no law that authorises a party, who has parted with 
der necessitous 5m 

circumstances, all his rights to property and subrogated another to them, that 


vests the pur-_. ; : ‘ : : 
\haser with, a Will authorize him to set up title and recover the thing in the 


a —_ hands of a third person, under the pretext that the benefit is to 


abandonment, result to the subrogated party, without it being so alleged. 
cannot set u ; ; : 

any fa seg or The judgment of the Commercial Court is therefore affirmed 
maintain an ac-, . amet ; 

tion against the With costs, without prejudice to the rights of the under- 


purchaser to re- é 
cover her, writers. 














OF THE STATE OF LOUISIANA, 


SKINNER & KENNEDY os. WESTERN MARINE AND FIRE Eisruas Dis. 


INSURANCE COMPANY. 


APPEAL FROM THE COURT OF THE FIRST JUDICIAL DISTRIC®. 


Memorandum articles are liable to no constructive or total loss, so long as they on 
continue of any value; although they are so damaged as to be rendered abso- iwsURANCE COs 


lutely of no value, still if they remain in specie, or can be designated by the 
samé name, the underwriters are not liable for a total loss. 

So where a boat, loaded with pork in bulk, and some flour and beans, was partly 
destroyed by fire, but the bottom floated on to the port of destination, with 
about 11 per cent. of the cargo of pork, it being much roasted and barbacued, 
yet was recognized as pork. Held that the insurers were not liable as for a 
total loss. 


This is an action on a valued policy of insurance on a cargo 
of pork in bulk, beans and flour, valued at $3480; the voyage 
commencing at Vicksburg and to continue until the flat-boat in 
which said cargo was shipped, landed safely, and moored in the 
port of New Orleans. On her way down she took fire about 
10 leagues above the city and burnt nearly to the water’s edge. 
The bottom however floated down with the pork in a damaged, 
barbacued condition, which was sold at nearly a total loss, and 
the plaintiffs, who are the insured, abandoned to the under- 
writers as for a total loss. They pray judgment for the value, 
to wit, $3480. 

The defendants denied that there was such a cargo as was 
represented, byt that it was made up with a view to defraud 
them ; and no cargo of the value claimed ever existed, either 
before or at the time of the alleged loss’by fire; and that said 
loss, if any, was occasioned by plaintiffs’ fault and with a view 
to defraud them. They pray judgment in their favor. 

On the issues thus made up, and the evidence showing the 
cargo, the value of which is claimed, to be composed of memo- 
randum articles, and perishable ; there was a verdict and judg« 
ment for the defendants, and the plaintiffs appealed. 


. Grymes, for the plaintiffs and appellants. 


Maybin, for the appellees. 
35 VOL. XIX. 
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.* 
Eastzrx Dis. Bullard, J. delivered the opinion of the court. 
July, 1841. 


“sxixxer & ‘This is an action upon a valued policy, and the insured claim 
een for a total loss by fire, which is one of the perils insured 
WESTERN ayainst. The merchandize insured was bulk pork, beans, and 


MARINE & FIRE 

INSURANCE CO. flour, valued at $3480, laden on board a flat-boat bound from 
Vicksburgh to New Orleans. The boat was destroyed by fire 
about thirty miles above New Orleans, except the bottom, 
which was afterwards floated down to the city with a remnant 
of the cargo, much injufed by fire. That remnant amounted 
to 7723 lbs., represented by the port-wardens as the whole 
more or less damaged by fire and unmerchantable. It was 
sold at auction and brought 27 cents per pound. 

The defendants deny all the allegations in the petition except 
the execution of the policy, and they further say that the plain- 
tiffs nevér had on board the boat the articles or property in- 
sured, nor had they, with intention to defraud the defendants, 
the whole interest, valued by these respondents, at risk at any 
time at or since the said insurance and that the loss, if any, was 
occasioned by the fault or fraud of said petitioners. 

There was judgment in the District Court for the defendants, 
and the plaintiffs appealed. 


The defence in this court rests on two grounds, which have 
been argued, to wit: that the insured never had at risk the 
amount of produce represented by them, and that the loss was 


occasioned by their own fraud or fault; and secondly that the 
Memorandum 


articles are lia- produce insured, was composed altogether of memorandum 
ble to no con- a 
structive or total articles, and that a real total loss has not been shown so as to 


a go jong &¢ entitle the insured to recover. 
alue; al- - ; 
though ve ne The view we have taken of the second ground renders it 


ain yh useless to inquire into the first. 


—— a ~ ‘She doctrine in relation to memorandum articles is well set- 
> . . 

they remain in tled at the present day; as it relates to them there is no con- 

specie, or can be ; i 

esignated by structive total loss. So long as they continue to be of any 


pie tie value the underwriters are not liable for a total loss. And 


are not liable for . “VW: . 
total loss, 70m most of the cases, says Phillips, it seems that although 
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they are so damaged, as to be rendered absolutely of no value, Easrazx Dis. 
still if they remain in specie, if they so subsist that they may ———” ak 
still be properly designated by the same name, the underwri- ena 
ters are not liable for a total loss; 1 Phillips, 487. ’ i 

Lord Mansfield held in regard to a cargo. of fish, which was ——s ey 
absolutely spoiled, yet which arrived and still existed in spe- 
cie, so that it might still be called fish, that the assured could 
not recover. (Same.) 

In the present case, flour and pork in bulk, are expressly 
declared by the policy to be warranted free from average un- 
less general. 

The pork which arrived in port amounted to about eleven So where a 
per cent. of the alleged cargo, and although much damaged by eee ae 
fire, was yet easily recognized as pork. It has been contended — - ca 
that pork roasted or barbacued as this was, could no longer be ame _ 
properly called bulk pork. By bulk pork we understand that a the bottom 
which is not put up in barrels; it is true, it is understood to be port a 
in its raw state, and not roasted, broiled or barbacued. But ac- ty ptosis 
cording to the current of authorities, the test is that it should —. —_ = 
remain in specie, and still properly designated by the same — roast 


d_barbacued, 
name. Now, although partially prepared for consumption by yet wan was 4 
cooking, and having undergone a partial chemical change, the Heid that lg io. 
pork was still pork, and if not in barrels and packed up, was finic ss fore 
still in bulk, a mere accidental condition of the thing. A ham ‘tal loss. 
either boiled or roasted is still a ham, as much as a rotten fish 
is still a fish, although the former is no longer raw, and the 
latter by the process of decay may have become utterly 
useless, as an article of human food, yet still retained the ex- 
ternal form of fish. The case of the rotten fish was certainly 
very strong—much stronger than roasted salt pork ; the latter 
was still eatable, though not merchantable, while the former, 
by a slower chemical process of putrefaction had become loath- 
some. Both these cases are distinguishable from the paté de 
foie gras, supposed in the argument by the counsel for the 
appellant. It is true such a pie is no longer goose livers, but 


the reason is, not that the livers are cooked, but that being 
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July, 1841, 
VAUGHAN 
vs 
‘WESTERN 
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INSURANCE CO, 
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combined with various other ingredients and condiments a new 
article of food is produced by the culinary art, believed to be 
an agreeable compound. 

In the present case we are of opinion that the plaintiffs have 
failed to show, either that total physical extinction of the thing 
insured or total destruction of value, which would entitle them 
to recover under the policy. A part of the cargo arrived at 
the port of destination, deteriorated it is true, by fire, but still 
in specie. Nor was there in this case such a breaking up of 
the voyage as authorized the insured to claim as for a total 
loss. The damage happened within a short distance of the 
port of destination, and the bottom of the boat proceeded in 
safety with a remnant of the cargo; 1 Wheaton, 219; 2 Phil- 
lips, 339. 

The judgment of the District Court is therefore affirmed, 
with costs. 


VAUGHAN vs, WESTERN MARINE AND FIRE INSU- 
RANCE COMPANY. 


APREAL FROM THE COMMERCIAL COURT OF NEW ORLEANS. 


The fact of the groperty of the insured, being purchased by his son ata sale 
made by the master of the damaged cargo, is not sufficient to prove that the 
purchase was made on account of his father, or in any manner to affect the 
validity of the sale. 


This is an action on a policy of insurance taken out of the 
office of the defendants, and which it is alleged covers the loss 


on 25 hogsheads of tobacco, estimated at $1500; which was 
shipped with other tobacco on the flat-boat called the Lady 
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Ww _ Marshall, James Saunders, master; and which was sunk in Easrerw Drs. 
be Green river, by one of the perils insured against ; abandoned Se. %. 4 
to the underwriters as a total loss, and sold in its damaged — 
ve state, by the master for account of all concerned; and it was | wxsTzRn’ 
er MARINE & FIRE 
ng purchased by the plaintiff’s son. INSURANCE CO. 
2m The defence is, the plea of the general issue; and that the 
at proceedings in selling the tobacco are illegal, the sale preten- 
till ded and that the plaintiff has no cause of action. 
of There was a verdict and judgment for the amount claimed 
tal and the defendants appealed. 
he Peyton & Jones, for the plaintiff and appellee. 
a Maybin § Grymes, for the appellants. 





Morphy, J. delivered the opinion of the court. 


The circumstances of this case are the same as those of Robert- 
son & Brummell against the same defendants, decided this day; 
ante 267. The plaintiff’s claim for a total loss is under the same 
é! policy and for tobacco shipped on board of the same flat-boat. 

| The evidence is therefore precisely the same in relation to the 
| accident which occasioned the loss and the subsequent dispo- 
sition of the tobacco. The only difference between the two 
7 cases is, that in the present the plaintiff did not buy in his to- 
bacco. It appears from the evidence that plaintiff was not pre- 
sent atthe sale; was residing at a distance of about seventy 
miles from the spot where the sale took place and did not in 
any way, before or after the sale, interfere with or exercise any 
control over the tobacco. It was purchased by Wm. H. Vaug- 
ad han, a son of the plaintiff, who was a tobacco trader residing 
he in Green county. Inthe absence of any other circumstance 
the the jury were perhaps of opinion,and we cannot say they erred, 
that the mere fact of the close connection subsisting between 
me the plaintiff and the purchaser was insufficient to prove that 
the purchase was made for the account of the former. 

The judgment of the commercial court is therefore affirmed 

with costs. 
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Eastern Dis, FERGUSON & HALL ET AL. vs. THEIR CREDITORS. 
July, 1841. 

—T APPEAL FROM THE COURT OF THE FIRST JUDICIAL DISTRICT. 
FERGUSON 

& HALL ET AL. The syndic cannot claim the reversal of a judgment which reduces claims on 


dine his tableau, and when he and none of the creditors whom he represents are 


CREDITORS. aggrieved. 
So where a creditor’s claim is reduced from a privileged, to an ordinary one, 
and he does not appeal, the syndic representing the mass of creditors, who 
are benefited, cannot appeal or have the judgment altered. 


A privileged claim of the vendor, will not be allowed on goods, mingled with 
an old stock, and when none of them are identified. 


The facts of this case are principally stated in the opinion 
of the court, and the agreement of counsel, embodied in it. 

The controversy arose on oppositions made to the tableau 
of distribution filed by the syndic. 

The judgment of the District Court made several altera- 
tions, by reducing some claims in amount and others in rank, 
from a privileged to ordinary ones, which enured to the benefit 
of the mass of creditors. 

The syndic presented his petition of appeal, alleging that in 
the judgment rendered on the opposition to the tableau filed by 
him, there was,error so far as certain oppositions were main- 
tained. An appeal was granted to the syndic, who alone is 
appellant. 


Benjamin, for the appellant, and on the part of the syndic, 
stated the case, and raised various points in favor of creditors 
who had not appealed, and insisted that the judgment be re- 
versed, and one given in accordance with the agreement of the 
parties, and according to the suggestions of the syndic. 


Lockett, Micou & Carter, also appeared as counsel for 
certain creditors. 


Martin, J. delivered the opinion of the court. 


The syndic is appellant in this case from a judgment sus- 
taining several oppositions, and making various amendments 
to his tableau. 
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The parties have agreed that the judgment be affirmed as to Easrerw Drs. 
ihe oppositions of Norris and Sorbé, and the claim of R. H. = Se. 


White ; and that it be reversed as to the claims of J. P. Ben-. F2R¢Us0" 
& HALL ET AL. 








jamin; and S. T. Hobson & Co. as to the amount of the v8. 
. ° e THEIR 
latter, which are to be maintained. CREDITORS. 


The decision of this court is solicited on the following points 
only : 
1. Whether the claim of R. M. Carter, Esq. is to be main- 
tained at $500, or reduced to $250, as adjudged by the court. 
2. Whether the claim of P. Cenas, auctioneer be main- 
tained at $340 as placed on the tableau, or reduced to $15, as 
adjudged by the court. 
3. Whether S. T. Hobson & Co. are ordinary or privileged 
creditors. 
4. Whether J. H. Martenstein is an ordinary or a privileged 
creditor. 
{. & II. With regard to the claims of Carter and Cenas, the —_The syndic 
one attorney of the insolvents, and the other auctioneer ap- + el of 
pointed to sell the surrendered property and effects, whose PO sci. sian 


‘ claims on. his 
claims have been reduced, and who have not appealed, we are re lag 


unable to see on what ground, the syndicgjeeks relief, as when he and 
: a Z none of the cre- 
neither he or any of the insolvents’ creditors whom he repre- ditors whom he 


sents, are aggrieved by the judgment of the inferior court. pe wee _ 
IfI. The same observations apply to the claim of Hobson 


& Co. who were reduced from privileged to chirographic cre- 


-ditors, as were made on the two preceding claims of Carter 


and Cenas. They might have sought relief at our hands; and 


they only, (not the syndic) for the reduction, if illegal wrought So where a 


Ae creditor’s clai 
no injury to any one but themselves. To the mass of the iccckueaee 


. : - - _ 2 privileged, to 
creditors whose interests the syndic represents, it was benefi- | Prv"<s ow 


cial; as it diminished a number of competitors, amongst the -_ -“ = 
privileged ones, and increased the fund from which the others peal, the syndic 

. . . represent . 
were to be paid. The syndic therefore had no right to appeal, és aneiiine 


as thereby he could only place the creditors in duriort casu, eT yume 


and charge them with the costs of a litigation worse than pot appeal or 
ave the judg- 


useless, ment altered. 
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Easteny Dis. IV. As to Martenstein, the tableau was amended by taking 
_7, 184 him from the list of ordinary creditors, and placing him asa 
FERGUSON privileged one for $2800 with interest, &c. The counsel for 


& HALL ET AL. ‘ ¥ , 
vs. the syndic has referred to the statement in the brief of the at- 


cuuprrens. torney of the creditors who oppose this claim. He states that 
the goods on which Martenstein claims his privilege had been 

sometime previously sold to the first firm of the insolvents and 

mingled with the stock of goods on hand, and which had been 

transferred from the firm of Ferguson & Hall to that of Fer- 

guson & Cotte. That a witness states a quantity of goods 

were pointed out to him by the insolvents as having been pur- 

chased from Martenstein, and that he supposed that if the 

whole ‘stock surrendered was worth $30,000, that this ‘old 

stock, said to have been bought of Martenstein, must have 

been worth as much as $3,000.”” This circumstance, when it 

is considered that the business had been conducted by the in- 

A gebdingea solvents for four years or more; who were constantly selling 
pera . = and buying goods; added to the fact that in the inventory by 
be allowed on which the sale was made, nota single article is identified as 
= — belonging to Martenstein, and no witness produced to identify 


with an o 


stock, and when any part of theggoods, there can be no foundation for a privi- 


are identified. leged claim. 
The judgment, as respects the amount of the claims of J. 


P. Benjamin, and of S. T. Hobson & Co., having reduced 
these claims, and being more. favorable to the mass of credi- 
tors, cannot be the subject of complaint of the opposing 
creditors, because they have obtained what they asked for, 
and they claim no further deduction; nor of the syndic because 
it is his duty to support the judgment. 

It is therefore ordered, adjudged and decreed that the 
judgment of the District Court be affirmed; except so far as it 
concerns the claim of J. H. Martenstein, and that it be re- 
versed as to him: and ours is that he be re-instated on the 
tableau as a chirographic creditor, for the amount of his claim. 





